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3. That the investigation revealed that two different
summaries were moved by the Local Government (LG)
Department, Government of Sindh in respect of 5 and 300
acres of land for allotment of KMC on the basis of

notes/proposals initiated by Administrator KMC.

4. That the investigation revealed that first summary was
floated by Secretary, LG Department on 28.11.2013 before
the Chief Minister Sindh regarding approval of proposals
including creation of Plot No. ST-36 measuring 5 acres of land
reclaimed from the sea for the purpose of Higher
Education/Advanced Health Facilities and disposing it
through public auction to generate funds for KMC. As per
rules of business any summary pertaining to allotment of
provincial government land shall have to be routed B.O. R/
L.U. Department. However, in the instant case the summary
was moved directly to the chief minister who accorded

principal approval following the conditions of land grant

policy.

5. That the investigation revealed that Secretary LG
conveyed the approval to Senior Member Board of Revenue
(SMBR) and the Administrator KMC vide Iletter dated
16.12.2013 for further necessary action in accordance with
the orders of Chief Minister Sindh. In manipulated manner,
on the very next day, ie. 17.12.2013 application of Dr.
Muhammad Suleman Shaikh (accused No.4) was processed
and approval by Najam u Zaman (accused No.3) and Rauf

Akhtar Farooqui (accused No.2). Subsequently, the above

.
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15. Learned counsel for the petitioner Rauf Akhtar
Farooqui submitted that he was quite innocent of any wrong
doing as he was only posted as Administrator KMC on 21-11-
2013 and since the allotment process had been made prior to
his taking up post he could not be liable for any offense as
alleged in the reference and in this respect he relied on a
notification dated 21-11-2013 which showed the date of his
posting which according to him also showed that since he
was not posted at the time of the offense NAB’s malafide by
including him in the reference. He also submitted that he had
made no personal gain and that no loss had been caused to
the exchequer as the allotments were cancelled and as such

he was entitled to the confirmation of his pre arrest bail.

16. Learned counsei for the petitioner Dr. Suieman
Shaikh (Secretary of SZABIST} submitted that he was
innocent of any wrong doing; that he was secretary of the
Board of Trustees (BOT) of SZABIST who by resclution had
authorized him to purchase the 5 acres in question on behalf
of SZABIST for educational uses; that he was not the
beneficiary; that he did not know about the rules concerning
the purchasing of Government land; that he on behalf of
SZABIST had paid a fair price for the plot; that the plot had
been cancelled and the purchase price had been returned to
SZABIST and as such no loss had been caused and the
malafides of NAB was shown by the NAB only including him
in the reference and not the BOT’s of SZABIST who had
authorized him to purchase the plot; that SZABIST had no

claim on the land nor will they make any claim in the future
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as to the land allotted to the Institution which has now been
cancelled and thus for all the above reasons he was entitled
to the confirmation of his pre arrest bail. In support of his
contentions he relied on the cases of The State and others v.
M. Idress Ghauri and others (2008 SCMR 1118), Ramesh M.
Udeshi v. The State (2005 MLD 1854), Muzammil Niazi and

others v. The State (PLD 2003 Karachi 526).

17. On the other hand, learned Special Prosecutor NAB
submitted that there had been no malafides on the part of
NAB and that there was more than sufficient material on
record to connect all the petitioners to the offence for which
they had been charged in the reference and as such he
submitted that the pre arrest bail earlier granted to the
petitioners should be recalled. In this connection he took the

court through a number of relevant documents.

18. We have considered the arguments of the parties and
gone through the record with their able assistance and

considered the case law cited by them.

19. We would also like to make it clear that the findings in
this order are only based on a tentative assessment of the
material available on record and shall have no bearing on the
trial which shall be decided on merits based on the evidence

placed before the trial court.

Findings on malafides.

20. It is now well settled law that pre arrest bail is an
extraordinary relief and is only available in cases where there

has been malafide on the part of the complainant or the



investigating agency which in this case is the NAB. In this
regard reference may be made to the case of Rana
Mohammed Arshad V Muhammed Rafigue (PLD 2009 SC
427) and the more recent Supreme Court case of Mukhtar
Ahmad v. The State and others (2016 SCMR 2064, relevant

page 2066).

21. It is often difficult to prove malafides and thus it may be
inferred from the facts and circumstances
surrounding/concerning a particular case. In this respect
reference is made to the recent Supreme Court case of Khalil
Ahmed Soomro and others V State (unreported dated 28-

07-2017)

22. In this case all of the petitioners who are on pre arrest
bail have alleged malafides on the part of the NAB. Petitioners
Aftab Ahmed Memon and Najam-uz-Zaman have claimed
malafides as there was no material against them and as such
they should not have been included in the reference; Rauf
Akhtar Farooqui has claimed that the malafides of NAB is
shown by including him in the reference despite knowing that
his notification of taking up post as Administrator was after
the offense was committed and Dr Suleman Shaikh has
claimed malafides as this was a pick and choose exercise
whereby the person’s who had authorized him to purchase

the land had been left out of the reference.

23. Considering the reference as a whole, and the
petitioner’s submissions on malafide, we are of the view that

there may be tinges of malafide by NAB in including the
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petitioners in the reference especially as both the allotments
to SZABIST and the KMC were cancelled and there was no
loss caused to the state and no benefit to any of the

petitioners.

Findings on Merit.

24. As is apparent from the reference this case divides into
2 main parts:

(@) attempt to illegally allot 5 acres of land owned by the
GOS to SZABIST at less than the market value in
breach of the relevant rules.

(b) attempt to illegally allot 300 acres of land owned by
the GOS to KMC at less than the market value in
breach of the relevant rules so that KMC could then
sell on such land to builders for commercial
development and thereby obtain badly needed
funds.

Turning firstly to the attempt to illegally allot 5 acres
plot to SZABIST at less than the market value in breach

of the relevant rules.

25. Turning to the case of petitioner Najam u Zaman
Khan who at the time of the offense was Director Land
management KDA. It appears that the main allegation against
him was that he sold the 5 acres plot to SZABIST without an
auction in accordance with the rules so that the market value
of the property could be ascertained. It appears from the
minute sheet that he sold the plot at the average auction rate
rather than public auction. The plot itself however was not
sold for commercial purposes but to an educational
Institution for educational purposes and as such it is not

entirely clear whether a public auction was required since
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BOT as per Board resolution in purchasing the land however
none of the board members have been made part of the
reference nor have they been made PW’s and as such this
appears to be a case of pick and choose. Furthermore, as
Secretary he was simply a go between who as per resolution
was carrying out the instructions of the Board; that he was
not benefiting personally and was attempting to benefit an
educational institution; that the land allotment has been
cancelled and taken over by the GOS; that SZABIST have not
claimed any right, title or claim to the lJand whether now or in
the future; that no loss has been caused to the GOS and as
such based on the particular facts and circumstances of the
case we find that his case is also one of further inquiry and
his pre arrest bail is confirmed on the same terms and

conditions.

28. Now turning to the attempt to illegally allot 300
acres of land owned by the GOS to KMC at less than the
market value in breach of the relevant rules so that KMC
could then sell on such land to builders for commercial

development and thereby obtain badly needed funds.

29. It appears that the main accused in respect of this
aspect of the case is petitioner Aftab Ahmed Memon who at
the time of the offense was Secretary Land Utilization
Department who while transferring the 300 acres of land to
the KMC did not comply with rule 8 of Notification dated 25t
February 2006 by the GOS Land Utilization Department

which provided the procedure for the determination of market
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value. The question that has emerged in our view is whether
this rule applied when the GOS was transferring the land to a
kind of inter government body such as the KMC as opposed to
private builders for commercial use. We consider this issue to
be one of further inquiry. It is also relevant that again this
allotment was cancelled and as such no loss was caused to
the GOS and no illegal gain was made by the petitioner or
KMC as this land has now been taken back by the GOS. As
such based on the particular facts and circumstances of the
case we find that his case is also one of further inquiry and
his pre arrest bail is confirmed on the same terms and

conditions.

In summary.
30. Pre arrest bail is confirmed on the same terms and

conditions to:

. Aftab Ahmed Memon
Najam u Zaman Khan
Rauf Akhtar Farooqui
Dr. Suleman Shaikh.
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31. The petitions stand dispose of in the above terms



