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IN THE HIGH COURT OF SINDH AT KARACHI

Criminal Accountability Appeal No.08 of 2015.

Mirza Altaf Baig S,lo. Mirza Younus Baig through

Mr. Khawaia Muhammad Azeem, Advocate.

23.09.2020.
05.10.2020.

Appellant

Respondent/ (NAB) Mr. R.D. Kalhoro, Special Prosecutor NAB

Date of hearing:
Date of Judgment:

) MOHAMMAD KARIM KHAN AGHA. I.- The appellant Mirza Altaf Baig was

convicted by the Accountability Court No.l, Sindh Karachi vide Judgment datetl

26.08.20-15 in Reference No.16 of 2011, whereby the appellant was convicted

untler section 10(a) of the National Accountability Ordinance, 1999 (NAO) anct

sentenced to suffer I{.1. for five (05) years antl fine of Rs.95,50,000/- ln case of

default in payment of fine he was ordered to suffer further R'I for a period of

one year. The appellant was also clisqualified for a period of 10 years under

section 15(b) of the NAO to be reckoned from the date of release after serving the

sentence for seeking or from being elected, chosen, aPpointed or nominated as a

member or representative of any public body or any statutory or local authority

or in service of Pakistan or of any Province and obtain any financial facility in the

form of loan or advance from any financial institutions controlled by

Government for the periotl of 10 years.Benefit of section 382-8 Cr'P'C was

extencied to the appellant.

2. The brief facts of the case are that an FIR bearing Crime No 114/2009 was

registererJ by complainant Muhammad Arshad S/o. Zaheer Ahmed at P S' New

Karachi for an offence punishable tJ /s. 420, 468, 471,,506,34 PPC alleging therein

that about '1. or '11/z years prior to the registration of FIR accused Mirza Altaf Baig

who was posted as Recovery officer at New Karachi town dishonestly induced

the complainant to deliver an amount of Rs.63,10,000/- against the sale of 130

provisional slips to be issued for the allotment of ptots. It was further alleged that
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accused dishonestly signed, sealed and prepared forged provisional slips for the

Purpose of cheating and also extended threats of dire consequences to the

complainant in case he demanded back his money and plots in his favour. After

registration of the FIR the case was investigated and challaned before the

concerned Magistrate having iurisdiction. During the trial of the accused the

NAB authorities however, filed an application U/s. 16-4 of NAO on 01.03.2011

before the trial court seeking transfer of the case to the Accountability Court. The

Icarned Magistrate vide order dated 21.03.2011, allowed the said application and

sent the R&Ps of the case to the Accountability Court.

3. The charge was framed against the appellant by the trial court to which he

plead not guilty and claimetl trial,

4. ln order to prove its case, the prosecution examined 20 PWs and exhibited

numerous documents. The appellant recorded his statement under Section 342

Cr.P.C., whereby he denied the allegations leveled against him. The appellant

did not examine himself on oath and did not call any DW in support of his

defence case.

5. After assessing the evidence before it the learned Accountability Court

convicted and sentenced the appellant by the impugned judgment as earlier

nrentioned in this jurlgment. Hence the appellant has filed this appeal against his

conviction and also for suspension of his sentence.

6. The facts of the case as well as evidence produced before the trial court

find arr elaborate mention in the impugned judgment, therefore, the same are not

reproduced here so as to avoid duplication and unnecessary repetition.

7, lt may be mentioned at this point that the appellant's conviction was

suspended and he was released on bail by this court after serving 2 years of his

sentence

8. After the reading out of the evidence and the impugned iudgment learned

counsel for the appetlant candidly conceded that the prosecution had proved the

charge against the appetlant beyond a reasonable doubt and that the appellant

who was present in court on instructions did not want to argue his appeal on

merits but instead only requested a reasonable reduction in sentence on the

grounds that the appellant (a) had served a substantial portion of his sentence (b),
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he was an elderly man of over 80 years of age (c) that he suffered from severe ill

heath being wheel chair bound and being unable to even walk or speak so that

his instructions had to be interpreted through his wife who was also present in

court (d) that the amount of loss caused by the appellant was relatively minor for

a NAB case being only RS 63,10,000 (e) that the appellant showed remorse for his

actions by deciding not to contest the appeal (f) the appellant during his two

years in jail had usetl his time protluctively which woultl contribute towards his

reformation and he hacl been of good behavior after his release on bail and (g)

tl-rat he had to provide for a large family who would suffer if he was sent back to

jail.

9. Learnecl Special prosecutor NAB based on the mitigating circumstances

put forward by the appellant however did not agree to a reduction in sentence

for the appellant however when confronted by the court that why based on the

particular facts and circumstances of the case the appellant was not entitled to

any reduction in his sentence of imprisonment he had no answer excePt to

subrnit that the prosecution had proved the case against the appellant beyond a

reasonable doubt and that he stood convicted and his sentence was in accordance

10. Having gone through the evidence on record and the impugned judgment

we are of the view that the prosecution has proved its case against the appellant

beyond a reasonable doubt in respect of the offence for which he was charged

based on both oral and documentary evidence and thus the only issue before us

is one of sentencing.

11. We note that sentencing is at the discretion of the court and is not a

mechanical exercise. ln exercising its discretion the court should consider

numerous factors such as the minimum and maximum sentence which can be

imposed on conviction, the role of the accuserl, the gravity of the offence' in a

NAB case the arnount of loss caused to the state, whether the accused showed

any kind of remorse, whether the accused is capable of reformation, the age of

the appellant, the health of the appellant, his conduct in jail and how long he has

already spent in jail etc. In this respect reliance is placed on Muhammed luman

V State (2018 SCMR 318) which held as under at P322; ,7
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" ln.llicting cottriction find intllosing sottance is not n nrclnnicnl exercise

hut it is onerous responsibility to inJlict, fnir, reasonnble afid ndequate

sentence, conmrcnsurflte u,ith grnt,ity and or seperity of crine, looking at
tlrc motioe, nttending nnd or nitignting circumstnnces tlat prot,oked or
instigated coruntission of cinte nnd it inuolues conscious application of
nind. No matltmaticnl formuln, stnndard or yard stick could be

prescribed or set out to inllitt cowictiott and sentence, such fnctors z'ary

.from case lo cose atd thile underttking suclt exercise Court must lceep in
liglt prodsions conlnined in Anpbrs-lll nnd IV of the P.P.C,
Unfortunntely, no sentencing guideline is laid down in Pnkistan, though
Cottrts lnpe set out certnin parameters in many cases ns to uhat is

ntitignting nnd or aggrnuating circumstances tlnt may ruarrnnt dterntion
nnd or pnrying in coruiction nnd. or sentence u,ithin tle parameters

proztidtd under tla clurging or penal prouision" .

12. We find the mitigating factors made out by the appellant do justify a

reduction in his sentence keeping in view that NAB was unable to give any

cogent reason as to why the 5 years sentence of imprisonment imposed on the

appellant should be maintained in the face of the mitigating factors raised by the

appellant. This is especially so keeping in view the various factors mentioned

above which should be taken into account whilst exercising our discretion on

sentencing and the mitigating factors put forward by the appellant. For example,

in this case the maximum sentence was 14 years under the NAO yet the

appellant had only caused a Ioss of RS 63,10,000 which was relatively minimal

considering that the mandate of NAB was to prosecute mega corruption cases of

billions of rupees. Thus, whilst taking into consideration the

arguments/ mitigating factors justifying a reduction in sentence of the appellant

we hereby by exercising our juclicial discretion under 5.423 Cr.PC maintain the

conviction of the appellant but modify the sentence of the appellant to the time

which he has alreacly undergone in custody which time undergone shall include

the one year period for non payment of the fine especially as we consider the

original 5 year sentence of imprisonment to be too harsh and disproportionate to

the loss caused by the appellant keeping in view the sentencing range under the

NAO. The appellant who is on bail, bail bonds shall be released. It is made clear

however that appellarrt is still liable to pay the fine imposed on him by the

impugned iudgment which shall be recovered in the manner laid down in the

NAO and the appellant shall also be subject to the same disqualifications as

imposed in the impugned jurlgment.

13. We are further fortified by our decision in reducing the appellant's

sentence of imprisonment based on the particular facts and circumstances of this
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case by the recent supreme court case of Tariq Saeed v State (2020 SCMR 1177)

whicl.r was also a NAB appeal against conviction where despite the appellant not

showing any remorse and arguing his case on merits it was held as under in

material part at P.1181 Para 9;

" .. , ... ....Horuet,er, wlile relying on cnse titlcd " Mrtlmnnwl
Ashruf nlins Chnudbu p. Tlt Rte " (1.994 SCMR667) nrul ruhiles t

I

{

t&ing into considerntion that the petitioner is an old mnn ruith

poor lrcaltlr condition, rulrrens he hns already undergone

substnntinl part of sentence recorded by both tlrc courts, rue deem

it appropriote to nrcet tltt ends o.f justice rer tce tlrc sentence

nlrendy inllicted upon tlrc petitioner from se?en yeats to fzre years

rultile nmintnining the sentence of fne of Rs.1,63,00,000/- and

c.onfiscntion of fnrm-house belonging to petitioner in fm'or of the

State. ln tle nboue snid terms, this petition is conperted into

nppenl nrul pnrtly nllorued."

14. The appeal. any constitution petition and listed applications stand dismissed

except as modified above.

orl*f z.zo.
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