


Appeals against their conviction and Constitution of Petition for suspension of

sentence and release on bail.

2 Briefly the tacts as nariated in the reference are that on receipt of
complaint by the National Accountabihty Bureau (NAB) against accused Abdul
Jabbar, Ex-Cash Officer/Grade-I of Qasim International Cargo Termumnal (QICT)
Booth National Bank of Pakistan (NBP) Port Qasun Authority (PQA) filed by the
Branch Manager NBP PQA, Liagat Ali Sheikh regarding hus mvolvement 1n
acts ot corruption and corrupt practices and shortfall of Rs 208 mullion an inquiry

was authorized which was subsequently converted mto investigation

3 During investigation, 1t was revealed that accused Abdul Jabbar was
posted at QICT Booth on 01 01 2012 and accordingly vide order dated 30,07 2013
was made Incharge Webue Collection Counter whereas accused Nasir Murad
was runnmng Murad Shipping Agency, a clearing agency mostly dealing m
“edible 0il” mmports 1t was also revealed that accused Abdul Jabbar mn
conmvance with accused Nasir Murad were mvolved 1n shortfall of
Rs 208,247 464/- The inmal departmental mquiry mto the matter was also
conducted by the NBP authoriies wheremn accused persons were found
responsible 1t was turther revealed that on 20062015, accused Abdul Jabbar
cleared twenty four (24) GDs of different Oil & Ghee importers pertairung to
M/s Murad Shupping Agency amounting to Rs 209,233,459/ - agamnst the receipt
of only ewght {08) pay orders of Rs985995/- making a shortfall of
Rs 208,247,464/ - which was met aganst the pay orders of six other importers
through clearing on 25.06 2015, 26.0e 2015, 29 06 2015 and 30 6 2015 The name of
other importers whose pay orders were utihzed 1n clearance of GDs of remarining
shortfall amount are Hameeda Industries, HM Extraction Ghee & Oil, Ikram

Yakoob Ol & Ghee, Mujahid Onl, Latif Ghee Industries and Ol World Pvt. Ltd

4 Duning nvestigation 1t was also found that on 24062015, a cheque
bearing No 1546905276 amounting to Rs35,00,000/- pertaiming to account
No 0731-2323-6100 1n the name of son of accused Abdul Jabbar was transferred
to the personal account of accused Nasir Murad bearing No.0103-7479-4100-0592.
Accused Abdul Jabbar also recerved mullions of rupees in shape of cheques from
the personal account of accused Nasir Murad bearing No.0103-7479-4100-0592
which accused Abdul Jabbar deposited nto his personal account bearing

No 0731-2366-9100-2311 1t fuither revealed that various accounts had been
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found regjistered in the name ot accused Abdul Jabbar and hus farmly members in
which transactions of mulhons of rupees have been found Accused Abdul Jabbar
also owns two precious bungalows situated on Plot No 19, Memon Society near
Baloch Colony and Plot No 538, Naseem Cooperative Housing Society, Hum

Road, Jamshed Quarters, Karachs

5 That investigation revealed that accused No 1 Abdul Jabbar and accused
No 2 Nasir Murad i conmyvance with cach other have musappropriated an
amount of Rs 208,247,464/~ and commutted the otfence of corruption and corrupt
practices as envisaged u/s 9(a) NAO, 1999 and hence NAB filed a reference

against them before the accountability courts

6 I he charge was framed against the appellants by the trial court to which

they both plead not guilty and claimed tral

7 In arder to prove 1ts case, the prosecution examined 10 PWs and exhibited
numerous documents The appellants both recorded their statements under
Section 342 Cr PC, whereby they demied the allegations leveled against them
Neither appellants examined themselves on cath nor did either of the appellants

call any DW m support of their defence case

8 After assessing the evidence before 1t the learned Accountabnlity Court
convicted and sentenced both appellants by the impugned judgment as earher
mentioned 1n this judgment Hence the appellants have filed these appeals

against their convictions

Y The facts ot the case as well as evidence produced before the trial court
find an elaborate mention in the impugned judgment, therefore, the same are not

reproduced here so as to avoid duplication and unnecessary repetition

10 After the reading out of the evidence and the impugned judgment learned
counsel for both the appellants candidly conceded that the prosecution had
proved the charge against both the appellants beyond a reasonable doubt and
that both of the appellants on istructions did not want to argue their appeal on
merits but instead only requested a reasonable reduction n sentence on the
grounds that appeliant Abdul Jabbar (a) had served a substantial portion of his
sentence (b) he was an elderly man {c) that he suffered from ill health (d) that the

appellant showed remorse for his actions by deciding not to contest the appeal
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(e) the appellant had used his time productively n jail which could contribute
towards lus reformation (f) that he had already been dismissed from service and
{g) that he had te provide tor a laige family who were suffering due to his
prolonged incarceration. With regard to appellant Nasir Murad almost the same
mitigating factors applhied but in particular he was of very bad health namely, (a)
had served a substantial portion of hus sentence (b) he was an elderly man (c)
that he suffered from ill health and was now undergomg his second round ot
cancel which had re occurred (d) that the appellant showed remorse for his
actions by deciding not to contest the appeal (e) the appellant had used his time
productively 1n jail which could contribute towards his reformation and (f) that
he had to provide tor a large tamuly who were suttering due to hus prolonged

incarceration

11 Learned Special prosecutor NAB based on the mitigating circumstances
put forward by the appellants however did not agree to a reduction 1n sentence
for either of the appellants however when confronted by the court that why
based on the particular facts and circumstances of the case the appellants were
not entitled to any reduction in thew sentences of imprisonment he had no
answer except to submit that the prosecution had proved the case agamst the
appellants beyond a reasonable doubt and that they stood convicted and therr

sentences were in accordance with law

12 Having gone through the evidence on record and the impugned judgment
we are of the view that the prosecution has proved its case against both the
appellants beyond a reasonable doubt 1n respect of the offence for which they
were charged based on both oral and documentary evidence and thus the only

1ssue before us 15 one of sentencing

13 We note that sentencing 1s at the discretion of the court and 1s not a
mecharnical exercise In exercising 1ts discretion the court should consider
numerous factors such as the minimum and maximum sentence which can be
mmposed on conviction, the role ot the accused, the gravity ol the olfence, 1n a
NAB case the amount of loss caused to the State, whether the accused shows any
kind of remorse, whether the accused 1s capable of reformation, the age of the

appellant, the health of the appellant, hus conduct in jail and how long he has



ahieady spent in jail ete In this 1espect reliance 1s placed on Muhammed Juman

V State (2018 SCMR 318) which held as under at P322,

“Inflicking conviction aud ymposing sentence 1s not a iechaical exercise
hut 1t 1s onerous responstnlity to wmflict, faw, reasonable and adequate
sentence, conmensioate with gravity and or seventy of crinme, loohing at
the motive, attending and or mihgahing circumnsiances that provoked or
mshgaled compmssion of (i ad 1} 1volves conscious applicalion of
mind  No malthcnahical formula, standard or yard shich conld  be
prescribed or set aut jo mflict conviction and senfence, such faclors vary
from case to case and winle under taking sucli exercise Court must keep i
hght provisions contaned v Chapters-lll and IV of the PP C
Unfortunately, no sentericing gidelunie 1s lad down i Pakistan, though
Courts have set oul certun paramelers w many coses as to what s
nhigattng and or uggravating crrcunistances that may wmrrant alleration
and or varying w convicton and er senlence witlun e paravieters
provded wnider the dharging or penal promsion”

14 We find the miigating factors made out by the both the appellants do
justity a reduction in their sentences keeping n view that NAB was unable to
give any cogent reason as to why the 10 years sentence of imprisonment imposed
on each of the appellants should be mamntamed This is espeaially so keepimg n
view the various factors mentioned above which should be taken mto account
whilst exeraising our discretion on sentencing and the mihgating factors put
forward by the appellants For example, in this case the maximum sentence was
14 vears under the NAO yet the appellants were both sentenced to 10 years
imprisonment (for which they have both already served out about 9 years as
explamed later mn this judgment) Thus, whilst taking into consideration the
arguments/ mitigating tactors justifying a reducbion in sentence of the appellants
we hereby by exercising vur judicial discretion under $423 Cr PC mamtain the
conviction of both the appellants but modify the sentence of each of the
appellants to the time which they have already undergone in custody (which
amounts to almost 3 years despite neither of them being given the benefit of
5382 B Cr PC wihich in our view they were both entitled to under the law
which amounts to around a turther 3 years plus whatever remissions they were
entitled to during this approsamate 3 years mn jail which means 1n effect that the
appellants have spent about 9 years 1n jail when remissions and 5 382 B Ce. PPC
are included) which time undergone shall inciude the two year period for non
payment of the finc especially as we consider their original 10 year sentence of

imptisonment to be too harsh and disproportionate to the offence for which the
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