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MOHAMMAD KARIM KHAN AGHA, l.- The appellant Mirza Altaf

Baig was convicted by the Accountability Court No.I, Sintlh Karachi vide

Judgment dated 26.08.2015 in Reference No.15 of 2011, whereby the

appellant was convicted under section 10(a) of the National

Accountability Ordinance, 1999 (NAO) and sentenced to suffer R.l. for five

(05) years and fine of Rs.19,75,000,/ -. ln case of default in payment of fine

he was ortlered to suffer further R.l. for a period of one year. The

appellant was also disqualifiecl for a period of 10 years under section 15(b)

of the NAO to be reckonecl from the date of release after, serving the

sentence for seeking or from being elected, chosen, appointed or

nominated as a member or representative of any public body or any

statutory or local authority or in service of Pakistan or of any Province

and obtain any financial facility in the form of loan or advance from any

financial institutions controlled by Government for the period of 10 years.

Benefit of section 382-8 Cr.P.C. was extended to the appellant.

2. The brief facts of the case are that an FIR bearing Crime No.169/2009

was registered by complainant Sher Muhammad S/o. Fazal Ellahi at P.S.

New Karaclri for an offence punishable U/s. 420, 468, 47-1,506,34 PPC

alleging therein that about 1 or ^11/z years prior to the registration of FIR

accused Mirza Altaf Baig who was posted as Recovery Officer at New
L./
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Karachi town dishonestly induced the complainant to deliver an amount

of Rs.19,75,000/- against the sale of 35 provisional slips to be issued for

the allotment of plots. It was further alleged that accused dishonestly

signed, sealed and prepared forged provisional slips for the purpose of

cheating and also extended threats of dire consequences to the

complainant in case he dcmanded back his money and plots in his favour.

After registration of the FIR the case was investigated and challaned

before the concernecl Magistrate having jurisdiction. During the trial of

accusecl the NAB authorities however, filed an application U / s. 16-A of

the NAO on 01.03.2011 before the trial court seeking transfer of the case to

the Accountability Court. The learned Magistrate vide order dated

21.03.201,1 allowed the said application and sent the R&Ps of the case to

the Accountability Court.

3. The charge was framed against the appellant by the trial court to which

he plead not guilty and claimecl trial.

4. In orcler to prove its case, the prosecution examined 5 PWs and

exhibited numerous documents. The appellant recorded his statement

under Section 342 Cr.P.C., whereby he denied the allegations leveled

against him, The appellant did not examine himself on oath and did not

call any DW in support of his defence case.

5. After assessing the evidence before it the learnetl Accountability

Court convicted and sentencerl the appellant by the impugned judgment

as earlier mentioned in this judgment. Hence the appellant has filed this

appeal against his conviction and also for suspension of his sentence.

6, Tl-re facts of the case as well as evidence producecl before the trial

court find an elaborate mention in the impugned judgment, therefore, the

same are not reproduced here so as to avoid duplication and unnecessary

repetition.

7. It may be rnentioned at this point that the appellant's conviction was

suspended and he was released on bail by this court after serving 2 years

of his sentence.
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8 After tl-re reading out of lhe evrciencc and the impugned iudgment

learned counsel for the appcllant candidly conceded tllat the prosecution

had proved the charge agarnst the appellant beyond a reasonable doubt

ancl that the appellant who was present rn court on rnstructions drd not

walrt to argue lrrs appeal on merrts but rnsteaci onll' requestecl a

reasonable recluctron rn sentence on the grounds that the appellant (a) had

served a substantral portron of his sentence (b) he was an elderlv man of

ovcr 80 years of age (c) that he suffererl from severe ill heath being wheel

ch.rrr bounrl and berng unablc to cven walk or speak so that hts

lnstructrons had to be interpretetl through hrs wife who was also present

ln court (d) ttrat the amount of loss caused by the appellant was relatrvely

mrnor fol a NAB case being onlv lts 19,75,000 (e) that the appellant

showecl remorse for hrs actrons by decrdrng not to contest the appeal (f)

the appellant dunng hrs two years rn;arl had used hts time productively

whrch would contribute towards hrs reformation and he had been of good

behavror after hrs releasc on barl and (g) that he had to provrcle for a large

farnrly wl-ro would sulfer if he was sent back to jail.

9 l-earnc.t1 Specral prosecutor NAB baserl on the mltigattng

crrcumstallccs put forllarcl b1' thc .rppcllant how'ever cltcl not agree to a

recluction rn sentence for the appellant however when confrontecl by the

court that why based on the partlcular facts and circumstances of the case

the appellant was not entrtled to any reductron rn hrs sentence of

lmprisonment he had no answer except to submlt that the prosecuhon hacl

proved t[.re case against the appeliant beyond a reasonable doubt and that

he stood convictecl and hrs scntence lr'as in accordance wrth law

i0 l{avrng gone through the evrdence on record and the rmpugnecl

ludgment wc are of thc vrcw that thc prosecutron has proved its case

agarnst the appellant beyonci a reasonable doubt rn respect of the offence

for whrch he was charged based on both oral antl documentary evtdence

anrl thus the onl1, rssue before us rs one of sentencing

i1 We note that sentencrng is at tl're drscretron of the court and ts not a

mechanrcal exercrse. In exercrsrng rts drscretion the court should consrder

numerous factors such as the mrnrrnum and maxrmum sentence whrch

)

v



t4l 32\
+21-
-a--

can be imposed on conviction, the role of the accused, the gravity of the

offence, in a NAB case the amount of loss caused to the State, whether the

accused showed any kind of remorse, whether the accused is capable of

reformation, the age of the appellant, the health of the appellant, his

conduct in jail and how long he has already spent in jail etc. In this respect

reliance is placecl on Muhammed fuman V State (2018 SCMR 318) which

held as under at P322;

"InJlicting cont,iction and rnryosing sentence is not n mechanical
exercise but it is onerous responsibility to inllict, fair, rensonnble

tnd ndequate sentence, cofimrcnsurnte ruith grmity nnd or
sel)eity ol crime, looking at the motitte, nttending nnd or
mitignting circumstnnces thot prottoked or instigated commission
o.f crinte nnd it inuokvs consciotrs npplicntion of mind. No
nmtlerrurticnl .fornurln, stnndnrd or yard stick could be prescribed
or set out to in.flttl cortt,iclion nnd senlence, such fnctors ttnnl

fronr cnse to case anrl tplile undertaking suclt exercise Court must
kcep in light prottisions contnined in Clnpters-lll nnd lV of tht
P.P.C. Unfortunntely, no sentencing guideline is laid dotpn in
Pnkistnn, tltough Courts lntre set out certain parnmeters in mnny
cases ns to tolnt is nitignting nnd or nggrattnting circuntstonces
tlnt mny runrrant nllernlion nnd or onrying in cont iction nnd or
sentence ruithirr tlrc parnmeters prouided under the chnlging or
pennl prouision".

1.2. We find the mitigating factors made out by the appellant do justify

a recluction in his sentence keeping in view that NAB was unable to give

any cogent reason as to why the 5 years sentence of imprisonment

imposed on the appellant should be maintained in the face of the

mitigating factors raised by the appellant. This is especially so keeping in

view the various factors mentioned above which should be taken into

account whilst exercising our discretion on sentencing and the mitigating

factors put forward by the appellant. For example, in this case the

maximum sentence was 14 years under the NAO yet the appellant had

only caused a loss of RS 19,75,000 which was relatively minimal

consiclering that the mandate of NAB was to prosecute mega corruption

cases of billions of rupees. Thus, whilst taking into consideration the

arguments/mitigating factors justifying a reduction in sentence of the

appellant we hereby by exercising our judicial discretion under 5.423

Cr.PC maintain the conviction of the appellant but modify the sentence of

the appellant to the time which he has already undergone in custody 
_
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13. We are further fortified by our decision in reducing the appellant's

sentence of imprisonmel.rt based on the particular facts and circumstances

of this case by the recent supreme court case of Tariq Saeed v State (2020

SCMR 1177) which was also a NAB appeal against conviction where

despite the appellant not showing any remorse and arguing his case on

merits it was held as under in material part at P.1181 Para 9;

" ...... ....Hotperer, tohile relying on cnse titled
" Muhunntnd Aslrnf nlins Clnudhnt u, The Stnte" (1994

SCMR667) nnd u,lik' tnking into considerntion tlnt the

petitioner is an oLd man witlt poor lenlth condition,

uherens he /rns alrearly undergone substnntial pnrt of
sentence recorded hy botlt the courts, rue deem it
nppropriate to nrcet tlrc ends of justice reduce tlu sentence

nlrendy in.flicted upon tlrc petitioner ftom setEn years to

fite tlenrs tphile ntnintnining the sentence of .fine of
Rs.1,63,00,000y' nntl cont'iscation of fntmJtouse belonging

to petitioner in fauor of tlu Stnte. ln the abooe snid terms,

tlis petition is conperted into appeal and pnrtly allorued."

14. The appeal, any constitution petition and listed applications sland

dismissed except as modified above.
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which time undergone shall include the one year period for non Payment

of the fine especially as we consider the original 5 year sentence of

imprisonment to be too harsh and disproportionate to the loss caused by

the appellant keeping in view the sentencing range under the NAO The

appellant who is on bail, bail bonds shall be released. It is made clear

however that appellant is still liable to Pay the fine imposed on him by the

impugned iudgment which shall be recovered in the manner laid down in

the NAO ancl the appellant shall also be subiect to the same

disqualifications as imposer.l in the impugned iuclgment.
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