





8 After the reading out of the evidence and the impugned judgment
[carned counsel for the appellant candidly conceded that the prosecution
had proved the charge agamst the appellant beyond a reasonable doubt
and that the appellant who was present in court on instructions did not
want to argue his appeal on ments but instead only requested a
reasonable reduction in sentence on the grounds that the appellant (a) had
served a substantial portion of his sentence (b} he was an elderly man of
over 80 years of age (c) that he suffered trom severe 1ll heath being wheel
chair bound and being unable to even walk or speak so that his
instructions had to be interpreted through his wife who was also present
in court (d) that the amount of loss caused by the appellant was relatively
minor for a NAB case bemg only RS 510,000 (e) that the appellant showed
remorse tor his actions by deciding not to contest the appeal (f) the
appellant during his two years in jail had used his time productively
which would contribute towards his reformation and he had been of good
behavior after his release on bail and {g) that he had to provide for a large

farmly who would sufter if he was sent back to jail.

9 Learned Spectal prosecutor NAB based on the mitugating
curcumstances put forward by the appellant however did not agree t© a
reduction in sentence tor the appellant however when confronted by the
court that why based on the particular facts and circumstances of the case
the appellant was not entitled to any reduction in his sentence of
imprisonment he had no answer except to submiut that the prosecution had
proved the case against the appellant beyond a reasonable doubt and that

he stood convicted and his sentence was in accordance with law

10 Having gore through the evidence on record and the impugned
judgment we are of the view that the prosecution has proved its case
against the appellant beyond a reasonable doubt in respect of the offence
tor which he was charged based on both oral and documentary evidence

and thus the only issue before us 1s one of sentencing

11 We note that sentencing 15 at the discretion of the court and is not a
mechanical exercise In exercising its discretion the court should consider

numerous factors such as the minimum and maximum sentence which
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can be imposed on conviction, the role of the accused, the gravity of the
offence, in a NAB case the amount of loss caused to the State, whether the
accused showed any kind of remorse, whether the accused is capable of
reformation, the age of the appellant, the health of the appellant, his
conduct in jail and how long he has already spent in jail etc. In this respect
reliance is placed on Muhammed Juman V State (2018 SCMR 318} which

held as under at 322,

“Inflicting convichon and imposing sentence 1s not o wechamcal
exercise but it 1s onerous responsibility to mflict, farr, reasonable
nnd adequate senlence, connnensurate with  gravuy and or
severity of crune, looking at the wotwe, attending and or
nuligating crecumstances Hat provoked or instigated commnussion
of crine and it mvolves conscious apphcation of nund No
mathematical formuln, standard or yard stick could be prescribed
or set oul fo mﬂtct convichion and sentence, such fnctors vary
from case to case and wiule undertaking such exercise Court mnust
keep 11 light provisions contaned 1 Chapters-1lT and 1V of the
P.P C Unfortunately, no sentencing guudefme 1s lmd doum
Pakistan, though Courts lnve set out certatin paranteters ut many
cuses as fo what 1s nuhigating and or aggravating circunistanices
that may warrant alteration and or varymmg m convichon and or
seutence witlun the parameters provided under the charging or
penal proviston”

12 We find the mitigating factors made out by the appellant do justify
a reduction in his sentence keeping in view that NAB was unable to give
any cogent reason as to why the 5 years sentence of imprsonment
imposed on the appellant should be maintained in the face of the
mitigating factors raised by the appellant. This 1s especially so keeping in
view the various factors mentioned above which should be taken into
account whilst exercising our discretion on sentencing and the mitigating
factors put forward by the appellant. For example, in this case the
maximum sentence was 14 years under the NAO yet the appellant had
only caused a loss af RS 510,000 wiuch was relatively minimal considering
that the mandate of NAB was ta prosecute mega corruption cases of
billions of rupees Thus, whilst taking into consideration the
arguments/ mitigating factors justifving a reduction mn sentence of the
appellant we hereby by exeraising our judicial discretion under 5.423
Cr PC maitain the conviction of the appellant but modify the sentence of

the appellant to the time which he has already undergone in custody
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which time undergone shall include the one year period for non payment
of the fine especially as we consider the origmnal 5 year sentence of
imprisonment to be too harsh and disproportionate to the loss caused by
the appellant keeping in view the sentencing range under the NAO. The
appellant who is on bail, bail bonds shall be released It is made clear
however that appellant 1s still iable to pay the fine imposed on him by the
impugned judgment which shall be recovered in the manner laid down in
the NAO and the appellant shall also be subject to the same

disqualifications as imposed in the impugned judgment.

13 We are further fortified by our deciston in reducing the appellant’s
sentence of imprisonment based on the particular facts and circumstances
ot this case by the recent supreme court case of Tariq Saeed v State (2020
SCMR 1177) which was also a NAB appeal against convichon where
despite the appellant not showing any remorse and arguing his case on

merits 1t was held as under in material part at P.1181 Para 9,
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.. However, twiule relying on  case  hiled
“Muhanmmad Ashraf alias Chaudhiry v, _The State” (1994
SCMR667) and winle taking mto consideration that the
petitioner 1s an old man wth poor health condition,
witereus le has already undergone substantal part of
sentevice recorded by both the courls, we deem 1t
appropriate to mect the ends of justice reduce the sentence
already iflicted upon the petitioner from seven years to
five years wiule mmntavimg the sentence of fine of
Rs 1,63,00,000/- and confiscabwn of farn-house belonging
to petitiorier 1 favor of the State. In the above smid teris,
thus petition is converted into appeal and partly allowed.”

14 The appeal, any constitution petition and listed applications stand

dismissed except as modified above



