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IN THE HIGH COURT OF SINDH AT KARACHI

Criminal Accountability Appeal No.06 of 2015'

Mirza Altaf
through Mr
Aclvocate.

Mirza Younis Baig

Muhartmad Azeem,
Baig S/o
Khawaia

Date of hearing:
Date of Judgment:

23.09.2020.
05.10.2020.
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MOHAMMAD KARIM KHAN AGHA, I.- The appellant Mirza Altaf

Baig was convictecl by the Accountabitity Court No l' Sindh Karachi vide

ludgment dateri 26.08.2015 in Reference No.14 of 2011, whereby the

appellant was convicted under section 10(a) of the National

Accountability Ordinance, 1999 (NAO) and sentenced to suffer R I for five

(05) years and fine of Rs 5,10,000/-. In case of default in payment of fine

he was orderetl to suffer further R.t. for a period of one year' The

appellant was also clisqualified for a period of 10 years under section 15(b)

oftheNAotobereckoneclfromthedateofreleaseafterservingthe

sentence for seeking or from being elected, chosen, appointed or

nominated as a member or rePresentative of any public body or any

statutory or local authority or in service of Pakistan or of any Province

and obtain any financial facility in the form of loan or advance from any

financial institutions controlletl by Government for the period of 10 years'

Benefit of section 382-8 Cr.P.C. was extended to the appellant'

2. The brief facts of the case are that an FIR bearing Crime

No,140/ 2009 was registered by complainant Abdul Qayyum S/ o'

Muhammad lbrahim at PS. New Karachi for an offence punishable U/s'

42O, 468, 477, 506,34 PPC alleged therein that about 1 or 1% years prior to

the registration of FIR accusecl Mirza Altaf Baig who was posted as

?

I

Present:

Mr. Mohammacl Kaim Khan Agha

Mr. Iustice Zulliaar Ali Sangi'

Appellant:

Respondent/ (NAB) Mr. R,D. Kalhoro. Special Prosecutor NAB'

3tL
-tzL

I

IUDGMENT



r)r 313t_r #r

,

Recovery Officer at New Karachi town dishonestly induced the

complainant to deliver an amount of Rs.510,000/- against the sale of 06

provisional slips to be issuecl for the allotment of plots. It was further

alleged that accusetl clishonestly signed, sealed and prepared forged

provisional slips for the purpose of cheating and also extended threats of

dire consequences to the complainant in case he demanded back his

money and plots in his favour. After registration of the FIR the case was

investigated and challaned beforc the concerned N'lagistrate having

iuriscliction. During the trial of accused the NAB authorities however,

filetl alr application LJ/s. 16-A of the NAO on 01.03.2011 before the hial

court seeking transfer of the case to the Accountability Court. The learned

Magistrate vide order clated 21.03.2011 allowed the said application and

sent the R&Ps of the case to the Accountability Court.

3. The charge was framed against the appellant by the trial court to which

he pleacl not guilty and claimed trial.

4, In orrler to prove its case, the prosecution examined 6 PWs and

exhibitecl numerous documents. The appellant recorded his statement

under Section 742 C:.P.C., whereby he denied the allegations leveled

against hirn. The appellant tlid not examine himself on oath and did not

call any DW in support of his defence case.

5. After assessing the evidence before it the learned Accountability

Court convicted and sentencetl the appellant by the impugned iudgment

as earlier mentioned in this judgrnent. I lence the appellant has filed this

appeal agairrst his conviction and also for suspension of his sentence.

6. The facts of the case as well as evidence produced before the trial

court find an elaborate rnention in the impugned .judgment, therefore. the

same are not reproduced here so as to avoid duplication and unnecessary

repetition.

7. It may be mentioned at this point that the appellant's conviction was

suspended and he was releasecl on bail by this court after serving 2 years
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8 After the readrng out of the evrclence and the rmpugned judgment

lcarnetl counsel for the appellant canclidlv conceded that the Prosecutlon

had provecl the charge agarnst the appellant beyond a reasonable doubt

antl that the appellant who was present in court on lnstructlons did not

w.rnt to argue his appeal on mertts but insteatl only requested a

reasonable reductron in sentence on the grounds that the appellant (a) had

scrved a substantral portion of hts sentence (b) he was an elderly man of

over 80 years of age (c) that I're suffererl trom severe rll heath berng wheel

charr bouncl arrd beiug unablc to even waik or speak so that his

instructtons had to be interpreted through hrs wtfe who was also present

rn court (rl) that the amount of loss causecl by the appellant was relatively

mtnor for a NAB case beu.rg orrly RS 510,000 (e) that the appellant showetl

renlorse for his acttons by clecttling not to contcst the appeal (t) the

appellant durtng hts two years in lall had used hts hme productively

whrch woultl contrbute towards hts rcformation and he had been of good

bchavxrr after hrs release on bail antl (g) that he hacl to provide for a large

famrll, ia7ft6 woukl suffer if he was sent back to jarl.

9 Learncd Specral prosecutor NAB based on the mihgating

crrcur-nstances put forn'arcl bl' the appellant hort'ever cltcl not agree to a

rccluctron rn sentence lor the appellant hower,'er when con{ronteci by the

court that why basetl on the Partlcul.rr facts ancl clrcumstances of the case

tlre appellant was not etltitled to any reduchon in hts sentence of

rmprrsonment he hacl ntt.tnstt'er excePt to submlt that the Prosecutlon had

ploved the case against the appellant beyond a reasonable doubt and that

he stoocl convicted ancl hts sentence was tn accordance wtth law

10 Havrng gone thLlough the evtdence on record and the rmpugnecl

ludgment we are of the view that the prosecutlon has proved its case

.lgalnst the appellant bevoncl a reasonable doubt ln respect of the offence

f or whtch he was clr.rr ged baseel tln L.roth oral antl elocumentary eviclence

:rncl thus the onlv rssuc before us ls one of sentenclng

11 We note that sentenclng ts at the dtscretron of the court and is not a

mechanrcal exercrse In cxercrsrng lts dlscretlon the court shoulcl consrder

numerous factors such as the mtnimum antl maxrmum sentence which,
L1
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can bc lmposed on convlctlon, the role of the accused, the gravity of the

offence, rn a NAB case the amount of loss caused to the State, whether the

accused showed any krnd of remorse, whether the accused is capable of

reformation, the agc of the appellant, the health of the appellant, his

conduct rn jarl and how long he has already spent tn larl etc ln thts respect

relrance is placerl on Muhammed Juman V State (2018 SCMR 318) whrch

helcl as ur-r,.ler at P322,

"ln.flrcttng conlrctton nntl nLpostttg sentulce rc not a neclnrucnl
exerase hut tt ts onerotrc rasponub ttry to mllrct, fnt, tensonnhle

ard nLlctlrrntc sc te [c, cot:llae strnte :r tth grutnty nnd ot
sepenty of cro e, look:lg nt tlte nrotn,e, nttendtng ntd or
nuhgntlng rrrcun"stnnc?s that prot,oked or msttgnted contfittssnn

of cnnrc atd tt nt,olrcs cortsctotts npplrcatton of nnnd No

ntntlpnnhcnl formr n, stnndnrd or yard strck could be prescrfued

or set out to nfltct conachou nnd scntence, suclt fnctors |'ary

from msa to cnse ard u'lule undertnkmg suclt exerctse Court ttrust

kacp tn hght prot\slotls cotrtrmed rn Clnpters-l nnd lV of tlte
P.P C Unforttotntcly, tto sentertctttg gutdehne ts lstd dorun ur

PnktstntL tlrouglt Courts lnz,e set arLt certaut pntaneters ttl ntfitty

cttst's rts to uitflt b ntlttgntDtg uu7 or fiS\runhtt9 ctautl$tnt],j.es
tlnt ttunl rptrrnnt tlterntntt nnd or mrymg m contttctton and or

stntent'a rurtlun tlrc pnrnfirctcrs protuded under tlp clnrgng or
pentl Ttrot,tsrott"

"12 We frncl the mrtrgatrng factors made out by the appellant do justify

a reductton rn hts sentence keeprng in view that NAB was unable to give

al1)' cogent reason as to why tlre 5 years sentence of rmprtsonment

imposed on the appellant should be maintained rn the face of the

mitrgatrng factors ratserl b1'the appellant. Thrs rs especrally so keeprng in

vtcw the vartous factors t.ncnttonccl .tbt:ve lvhtch shoulcl be taken intc:

account whrlst exercisrng our drscretion on sentencing and the mltlgating

factors put forward by the appellant. For example, in this case the

rnaxrmum sentence w.rs-14 ve.ars untler the NAO yet the appellant had

orrly caused a loss of RS 510,000 whrch was relatrvely tnintmal considering

that the manrlate of NAB was to prosecute mega corruption cases of

brlLons of rupees Thus, whrlst taking rnto consideration the

arguments/ mrtrgating factors lushfvil'Ig a reduction tn sentence oI the

appellant we hereby by exerctsrng our ;utlcral drscretton under 5.423

Cr PC rnarntarn the convrctror.r of the appellant but modrfv the sentence of

thc appellant to the trmc rt'lrtch he has alreacly undergone in custody

,/
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\.vhich tlme undergone shall rnclude the one year penod for non Payment

of the frne especralll, as lt,t' constder the origrnal 5 year sentence of

imprrsonment to be too harsh and drsproportionate to the loss caused by

the appellant keeping irr vrew the sentencing range under the NAO. The

appellant who is on barl, Lrarl boncls shall be releasecl It is made clear

however that appellant rs still hable to pay thc frne imposecl on him by the

impugnetl ;urlgment whrch shall be recovered tn the manner laid down in

the NAO and the appellant shall also be sublect to the same

drsquahfrcatrons as rmposed rn the rmpugned judgment.

l3 We are further forttfrerl bv our dectslon in reductng the appellant's

sentence of rrnprrsonment baserl on the partrcular facts and circumstances

of thrs case L-rv the rccent supreme court case of Tariq Saeed v State (2020

SCMR 1177) whtch was also a NAB appeal agarnst convrchon where

clesprte tl're appellar.rt not showir.rg any remorse and arguing his case on

merlts rt was held as undr.r in materral part at P,1181 Para 9,
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lvlulln ntnnd Aslrnf nhns Clmudlttt r.. TIE SLa!!" (7994

SCMR66i) aul u'lule tnkttg rttto considerntton tlnt tle
Ttctrltotrr ts nn old unn rutth poor lrcnlth conrhtrcn,

ulrcrets lrc hns reuly undergone substantnl pnrt of
sente ce recorded by both the courts, |oe deem tt
npltropt'tate to wect the ends o.f lusttce reduce llr sentence

alrendtl mflrcled uporr tlrc pettttolvr from sez''en yenrs to

ft'c yenrs u'lule runninnnng tlrr' sentence of fne ol
Ils 1,6,3,00,000/- tttLl .onfis.ntot1 of fnrntJutsc belongrng
to pehtloner m fnoor of tlrc Stnte, lt tlrc nborc s(nd terrus,

tltrs pettton rc conuerted mto nppenl and partly allou'ed."

l4 The appeal, auy constrtutlolt petition and hsted applications stand

drsrnrssed cxcept as nrodrfied above
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