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IN THE HIGH COURT OF SINDH AT KARACHI

Criminal Accountability Appeal No.05 of 2075.
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Appellant

Respondent/(NAB) Mr. R.D. Kalhoro, Special Prosecutor NAB

Mirza Altaf
througlr Mr
Aclvocate.

Baig S/o. Mirza Younus Baig

Khawaia Muhammad Azeem,

Date of hearing:
Date of Judgment:

23.09.2020.
05.10.2020.

a

IUDGMENT

MOHAMMAD KARIM KHAN AGHA. L- The appellant Mirza Altaf

Baig was convicted by the Accountability Court No.l, Sindh Karachi vicle

Judgment datect 26.08.2015 in Reference No.13 of 2011, whereby the

appellant was convicted under section 10(a) of the National

Accountability Ordinance, 1999 (NAO) and sentenced to suffer R.l. for five

(05) years and fine of Rs.4,50,000/-. In case of default in payment of fine

he was ordered to suffer further R.l. for a period of one year. The

appellant was also disqualified for a period of 10 years under section 15(a)

NAO to be reckorred from the date of release after serving the sentence for

seeking or from being elected, chosen, appointed or nominated as a

member or representative of any public body or any statutory or local

authority or in service of Pakistan or of any Province and obtain anv

financial facility in the form of loan or advance from any financial

institutions controlled by Government for the period of 10 years' Benefit

of section 382-8 Cr.P.C. was also extended to the appellant.

2. The brief facts of the case are that an FIR bearing Crime No.212/2009

was registeretl by complainant Mst. Abida W/o. Muhammad Yaqoob at

P.S. New Karachi for an offence punishable U /s. 420, 468, 477,506,34 PPC

alleging therein that aboutl or 11/z years prior to the registration of the FIR

accused Mirza Altaf Baig who was posted as Recovery Officer at New
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Karachi town dishonestly intluccd the complainant to deliver an amount

of Rs.450,000/- against the sale of 06 provisional slips to be issued for the

allotment of plots. It was further alleged that accused dishonestly signed,

sealed ancl preparecl forged provisional slips for the purpose of cheating

ancl also extencletl threats of dire consequences to the complainant in case

she demanded back her money and plots in her favour. After registration

of the FIR the case was investigated and challaned before the concerned

Magistrate having jurisdiction. During the trial of the accused the NAB

autlrorities however, filed an application U / s. 16-A of the NAO on

01.03.2011 before the trial court seeking transfer of the case to the

Accountability Court. The learned Magistrate vide order dated 21,!3201-I

allowed the saicl application ancl sent the R&Ps of the case to the

Accountability Court.

3. The charge was framecl against the appellant by the trial court to which

he' plead not guilty and claimecl trial.

4. In order to prove its case, the prosecution examined 4 PWs and

exhibitecl numerous clocuments. The appellant recorded his statement

u nller Section 342 Cr. P.C., whereby he clenied the allegations leveled

against him. The appellant did not examine himself on oath and did not

call any DW in support of his defence case,

5. After assessing the evidence before it the learned Accountability

Court convicteri antl sentenced the appellant by the impugned iudgment

as earlier mentioned in this judgment. Hence the appellant has filed this

appeal against his conviction and also for suspension of his sentence.

6. The facts of the case as well as evidence produced before the trial

court find an elaborate mention in the impugrred judgment, therefore, the

sarle are not reproclucerl here so as to avoid duplication and unnecessary

repetition.
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7. It may be mentioned at this point that the appellant's conviction was

suspended and he was released on bail by this court after serving 2 years

of his sentence.
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8 Aftcr the readrng out of thc eviclence and the impugned judgment

learned counsel for the appellant candltllv concedcd that the prosecution

had proved the charge agatnst the appellant beyond a reasonable doubt

and that the appellant who was Present ln court on instructrons dtd not

want to argue hts appeal on merrts but lnstead only requested a

reasonable recluction in sentence on the grounds that the appellant (a) had

served a substantral portton of hts sentence (b) he was an elderly man of

over 80 years of age (c) that he sufferecl from severe rll heath berng wheel

chair bound and betng unable to evcn walk or speak so that hrs

rnstructions had to be rnterpreted through hrs wife who was also presenl

ln court (d) that the amouut of loss caused by the appellant was relatively

minor for a NAB case being only RS 450,000 (e) that the appellant showed

remorse for hts actions bv decrdrng not to contest the appeal (f) the

appellant dunng hts two years rn larl had usecl hls time productrvely

whrch woulci contrrlrute towards his reformahon and he hacl been of good

behavror after hrs release on l-rail and (g) that he had to provide for a large

family who would suffer rf he u'as sent back to;arl

9 Learned Specral prosecutor NAB based on the mltlgatlng

clrcumstances put forwarcl bv the appellant however dld not agree to a

recluction in sentence for the appellant however when confronted by the

court that why bast'cl on the partrcular facts and clrcumstances of the case

the appellant was no[ entltled to any reductton tn his sentence of

impnsonment he hacl no ansh'er except to submtt that the Prosecution had

proved the case agaitrst the appellant beyond a reasonable doubt and that

he stood convtcted antl hts sentcnce was in accorclance wtth law

10 Having gone tlrrough the evtclence on record and the rtnpugncd

ludgrnent we are ol the vtew that thc prosecuhon has proved tts case

agarnst the appellant bevond a reasonable doubt rn respect of the offerrce

for whrch he was charged based on both oral and documentary evtdence

antl thus the only tssue belore us is one of sentenctng'

1'l We note that sen[enctng ts at the dlscretion of the court and is not a

rnechantcal exerclse In exerctstng its dlscretlon the court should consider

nurnerous factors such as the mlnimum and maxtmum sentence which
/-/
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can be imposed on conviction, the role of the accused, the gravity of the

offence, in a NAB case the amount of loss causecl to the State, whether the

accused showecl any kind of remorse, whether the accused is capable of

reformation, the age of the appellant, the health of the appellant, his

conduct in jail ancl how long he has already spent in jail etc. In this respect

reliance is placed on Muhammed fuman V State (2018 SCMR 318) whiclr

held as under at P322;

"lnJlicting cortttittion nnd mrposing scntence is not n nrcchnnicnl

exercise bnt it is onerous responsibility to inftict, fair, reasonable

nnrl nrlequ.ate sentence, commensurnte ruith grauitll and or
set,erity of crintc, looking nt tlrc ntotiue, nttending and or
mitignting cirarntstnnces tlnt prot'oked or instignterl commission
o.f crinte nnd it int'olt,es consciorts npplication of mind. No
mnllrcnnticnl .fornulq stnndnrd or ynrtl stick cottld be prescibed
or set out to inflict conpiction and sentence, such factors uary

.from case to cnse and while undertnking such exercise Court ntust
keep in light prouisions contained. in Chapters-lll and lV of tle
P.P.C. Unfortunately, no sentencing guideline is laid dotpn in
Pnkistnn, Llnugh Courts lmz,e sct ortt certnin pnrnneters in many
cises rc to rulmt is mitignting nnd or nggrauating circunrstnnces
thnt nny ruarront nlteration nnd or unrying in cont,iction and or
sctlt?t!'e uithitr tlr ptlrfi,tleters prodded under tlrc chnrging or
pennl prottision".
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12. We fincl the mitigating factors made out by the appellant do justify

a reduction in his sentence keeping in view that NAB was unable to give

any cogent reason as to why the 5 years sentence of imprisonment

imposed on the appellant should be maintained in the face of the

mitigating factors raised by the appellant. This is especially so keeping in

view the various factors mentioned above which should be taken into

account whilst exercising our discretion on sentencing and the mitigating

factors put forward by the appellant. For example, in this case the

maximum sentence was 14 years under the NAO yet the appellant had

only caused a loss of RS 450,000 which was relatively minimal considering

that the nranclate of NAB was to prosecute mega corruption cases of

billions of rupees. Thus, whilst taking into consideration the

argurnents/ mitigatir-rg factors iustifying a reduction in sentence of the

appellant we hereby by exercising our judicial discretion under 5.423

Cr.PC maintain the conviction of the appellant but modify the sentence of

the appellant to the time which he has already undergone in custody/
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which tirne undergone shall include the one year period for non Payment

of the fine especially as we consider the original 5 year sentence of

imprisonment to be too harsh and disproportionate to the loss caused by

the appellant keeping in view the sentencing range under the NAO. The

appellant who is on bail, bail bonds shall be released lt is made clear

however that appellant is still liable to pay the fine imposed on him by the

impugned iuclgment which shalt be recovered in the manner laid down in

the NAO and the appellant shall also be subject to the same

disqualifications as imposed in the impugned judgment.

" ..........Hozoeter, rphile relying on case titled
"Mrlnnmnd Aslrnf nlins Anudlmt p. The Stale" (1994

SCMR667) and rulile taking into consirleration tlnt tlrc
petitioner is an old mnn witlt poor lualth corulition,

tolrcrens he /rns alreatly uwlergone substantial part of
sentcnce recortleti bv both tlv coLtts, ure deem it
npproprintt' lo mcet tlu' ends o.f justice reduce tlu sentence

tlrcmly tlltcted upon tlt ltatitioncr fronr serctt )lenrs to

fiut, y:nrs n'lile nminlninirtg tle sentence of fne of
Rs.1,63,00,000y' nnd confiscntion of fnrn ouse belonging

to petitioncr in.fnuor o.f the Stnte. ln tlrc abotte snid tetms,

tltis pctition is contterted into appenl nnd partly nllowed,"

14. TIie appeal, any conslitution petition and listed applications stand

dismissed except as modified above.
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13. We are further fortified by our decision in reducing the appellant's

sentence of imprisonment basetl on the particular facts and circumstances

of this case by the recent supreme court case of Tariq Saeed v State (2020

SCMR 1177) which was also a NAB appeal against conviction where

despite tl're appellant not showirrg any remorse and arguing his case on

rnerits it was helcl as untler in material Part at P.1181 Para 9;
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