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IN THE HIGH COURT OF SINDH,KARACHI

Present:

Criminal Acquittal Appeal No'122 of 2020

Mst' Rukhsana Begum D/o Karim

Bux through Mr' Shahnawaz'

Advocate

Respondents No.1, 2, 3 & 4; 1. Abdul Waheed S/o Abdul Maieed

2. Mumtaz Ali Junejo S/o Ghaji

Khan

3. Mst. Shazia Az\z Dahfti 'N / o

Abdul Aziz Dahiri

4. Mst. Shahb ana @ Hawa W/o
Mumtaz Ali Juneio Advocate

The State through Mr' Ali Haider

Saleem, DePutY Prosecutor General'

Sindh

Respor-rdent No.5;

Date of Hearing;

I)ate of Juclgment;

"t4."t2.2020

1.4122020

IUDGMENT

MOHAMMAD KARIM KHAN AGHA,h The appellant has assailed

the impugned judgment dated 10.01'2020 passed by learned 1st Additional

Sessions Judge (MorJel Criminal Triat Court), Karachi-South in Sessions

Case No.1229 of 2015; whereby the respondents were acquitted under

Sectior-r 265-H(1) Cr.P.C. hence the appellant has preferred this appeal

against their Acquittal.

2. The brief facts of the case as Per FIR lodged by comPlainant

Chulam Mustafa S/o. Karim Bux through his statement recorded under

section-154 Cr.P.C. on 13."12.2014 at about 2330 hours in mortuary of Civil

Hospital, Karachi are that on 13.12 2074 his brother Abdul Aziz visited his

house and went to hairdresser shop, then wife of Abdul Aziz informed

him on phone that his brother was shot tlead' therefore' he rushed to

Tayyab Ali Alvi Roatl near Okhai Memon Jamat Khan' Kalri where he
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found public gathered, who informed that his brother was severely

injurecl and he has been taken by ambulance to Civil Hospital where his

other relatives also arrived.The body of his brother was lying, who was

l-raving bullet injuries. The complainant further stated that on enquiry' he

came to know that two unknown Persons' one wearing pants shirt' while

the other wearing Shalwar Kameez came on one motorcycle and started

firing upon his brother with intent to kill him due to which he was

severelv injured and succumbetl to his iniuries therefore' he alleged

against two unknown culprits for committing murder of his brother for

unknown reasons

defense case

g. After usual investigation, all the accused were charge sheeted and

then sent up for trial. A formal charge was framed against all accused

persorls to which the accused pleaded not guilty and claimed trial'

4. The prosecution in order to Prove its case examined 09 witnesses

and exhibited various rlocuments and other items The statements of the

accused were recorded under Section 342C:'P'C in which they denied the

allegations of the prosecution and have taken the plea that they are

innocent and have falsely been implicated in this case by the complainant'

They clic-l not give evidence on oath or call any DW in support of their

5 After appreciating the evidence on record the trial court acquitted

the accuseci persons (herein respondents) through the impugned

juclgment. Hence, the appellant has filecl this appeal against acquittal

for the appellant has contended that the

a result of non-reading and misreading of
6. Learned counsel

impugned judgment is

evir.lence, failure to aPPly the relevant law and in particular ignored the

fact that two eye witnesses had positively idenrified the accused Persons

as the persons who committed the crime and as such the appeal against

acquittal shou ld be allowed

T.ontheotherhandlearnedDPGhasfullysupportedtheimpugned

juclgment and has stated that it suffers from no legal infirmity and that the

accused/ responclents were rightly acquitted by being extended the benefit

of the doubt by the trial court and as such the appeal should be dismissed'

t
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8. We have heard the learned counsel for the parties' considered the

eviclence on record and have gone through the impugned fudgment'

9. Through the impugned iudgment the accused/ respondents have

mainl), be'eu acquitted on account of the following findings;

" Perusnl of the ettidence brought at ttrc tiat by the ptosecution shotos that

in order to prot'e tle charge igainst the accused persons' the ptosecution

luts relietl upon ocria, n,ciunt'of tle incident fttrnished by PW Ali Naynz-

nnrl PW Mtthnnrmarl Aif iurangzaib anrl identifcation parade of

nct'Ltsed Abtlt Waheetl through the aboz'e named eyewitnesses'

So far the ettiilerce of PW Ali Nall)rtz son of Soha,b' is conc*'ned' he

has exonerated the iccuseil by tleposing in his euidence that about one

yen, b,nck at abottt 20002020 iorrrs, h' ieard firing noise nnd uhen the

fi:ring stopped, he t'ound a ntotorcycle passing through from.tlwre tpith ttoo
.,n,rX* 

ui, tl nnd lnter on he came to know tlnt in result of finng' Aziz
'ri,,r,ornri brLllet injunes and le tpns shitted to hospital in Riksharu' He

fttrtltr stnted thnt the police t'isiterl the plnce of occurrence and recotdtd

ltts statefircrlt. Horoetter, he stateil th'at his LTI was obtained ott

identification parade memo by the police 
. :nd. . 

h' was fletet

prodiceil befoie any Court of [aw fol ide.ntification patade test'
'therefore, si called- eyezuitniss namely Ali Nau:az son of Sohab

u,or'derloreil hostile by the Prosecutiott' He was put to test for his
'cross 

elxnnrinntion by leainetl D:DPP 1o' tlrc Stnte' but not.hing faoorable-

1o itrc proun tnn citild be brought ni the tinl' 
-Hence' 

ettiilence of said

PW Ali Natttaz is of no use for the prosecution'

itt fnr ct,idence o.f otler eyetoitness PW Mulummad Arif Aurangzaib is

,nriirrrro,1, he tiepioserl in iis et'idence ttut on 13'72'2014' he was present

at Memon Society, Okhai Memon Hall with re/etence to his bike

utork at about 2ti00 houts nnrl tluring tlnt four percons seated on t10o

rtntorbrke r:ant antl startetl firing due lo tphich one person fell doun and

ioi ,r,l,ooa. Later on, nLt those fiur persons nnde tlrcir escope good ft2m

lltL'stent'tnt notorbike. On tLe next day, he came back again for
repairing his mototbike at the same place and :afi: to knozts that

p[rro, io*ay ebilul Aziz rcceiueil b'ullet iniuries ilue to fiting and

Lrirg Mustiminrl tlue to t'ear of God, he zueflt to the Police Station on

1-6.1"2.2014 for recordilng iis statement snd on 14'02'2015 he

appeared iefore he learneil ludicial Magistrate . concenrcd for-ii[rrti\ir^tii, 
paraile, dtrrmg tphLclt lrc identtfied .nc.ased 

Abdttl

wattid ns one of tle cutprits. fie also idrnttfied acc-used Abdul Waheed

presettl in Couit to be iatrc accusetl, zoho mnde fring at the place of
'incident. Perusal of the eztiilence btought at tial shotus that allegeil

incident took place on 13.12.2014 anil the EIR zoas lodgeil against

unknown accused Percofls. Thete is no mention of any eyezaitness

of the allesed incident in the FlR, but surprisingly on 16'72'20214

in, ,uitnrlt namely Muham,nad Aif Aurangzeb appeats at Police

station and states that he hail seet the inciilent anil coulil iilentify

the accused persons on seeing, thercfote,, on L4'02'2015 he iilenfifies

accused A'bdul Waheed 1n idintification paruile' Another

eyetuitness namely Ali Nawax S/o' Sohab is said to haae been

/r:orlurrd before tile learned luilicial Magistrate concetaeil on the
'satte 

date i.e. on 14.02.2015 ior identifuiig accused Abilul Waheeil

itr iilentification parade orut it i' all'legeit that he also identified

nccrrsetl 
'Abtlul Waheed during identification paraile' but PW Ali

a
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Nawaz has categorically denied his appearance and participation
in antt identification parade and stated that his LTI on memo of
identificatton porade was obtamed by police at Police Station- So

far presence of PW Muhamnnd Arif Aurangzeb at place of incident
is doubtful for the reasons that le rc not the resident of localifu of
place of incident, secondly he stated that he stopped or zoent to
place of incident for repair of ltis motorcycle, but he did not
nentiort the disorder of his motorcycle and it is surpising to note
tlut after the alleged incident he left place of incident zoithout
getting his motorcycle repaired. It s also surprising to note that as

peunento of ute inspection produced as Ex. 70/B and sketch of
place o/ itrcident producerl as Ex. 14/8, there is fio fiention of
exrctence of any motorcqcle reparing shop or stall (Thiea) at place

of tnadent, nor aflu nccused, nor deceased, nor anll eyezoitness is

shoury in the sketch of place ol incident, tlrcrefote, the eaidence of
PW Mtthamntad Arif Aurangzeb is not cor-roborated by any other
ez,idence utith regard to existetce of any nrotorcycle rcpair shop of
stsll at place of mcident, Therefore, uhen the existence of any
nrotorcycle shop or stall at place of incident is not ptozted, the
prcsence o/ PW Muhammad Arif Aurungzeb at place oJ incident for
repair o/ motorcqcle at the tirne of occurrence is aery doubtful
Moreouer, tlp sud tatness namely Muhamtnntl Arf Aurangzeb, f saru

tfu teged mttdent, for tlrc snke of argunrcnts, tltd ttot go to pohce offculs
tL,lru rtrrn,ed rtt Ttlne of ntcrdent to mfornt tlmt lrc saru the tnctdtnt and

corrld rLlenttfi1 tlu'culpnts, rttlur lrc u'ent nu,ny t'rom tla scene and after
three days lrc zrtent to Police Station and got his staten ent
recorded under sectiott 767 Cr.P.C. without furnishing any
explanatiott as to tohy remained silent for three days and this
actton also casts doubt on his aeracity and hrs presence at place of
incrdent at the ttme ol occurrence Fttrtlrcrmore tlv LnltestlSattng

officcr lms not recorLled tlp stntenrcnt of motorcycle nteclmntc, to tphont

Pl\/ MLLlunttrnnd Anf Aurnngzelt brougltt lus motorcycle for repar and {
uttlr notorLycle nteclntut llas pres?ltt nt plncc, lrc also ttould lnt'e seen

Llr dlcged ntadent, but tlrc nn'eshgattng offcer nettlrcr recorded lus

stite pnt uncler sectnn 101 Cr.P.C nor oted hmr as ruitness m thts case,

toltLLlt llakrl- tlrc prescnce of PW tt4t nntnd Artf Aurangzeb nt place of
uttuTant nt tlrc tmte of occurrence more dottbtfttl, Eztidence of PW
Muhanunad AriJ Aurangzaib is not corroborated by any other
u,itness, hence his sole eaidetce, tuhich otherwise has become

doubtfirl, cannot be relied upon to base conaiction against the
accused persons for a heinous offence of murder.

It rs tlleged by tfu prosecuhon thnt the rccused persons nnmely Mumtnz
Alt lturlo, Mst. Slut:rrr Aztz Dtl.arr nnd Mst. Slnbtnn nlns Hnrut nbetted

tlu ' legeLl tnurder o.i tlrc decensed but no iota of ettidence has been

protluced bq the prosecution to proae such abetment.

50 lnr et'tdt'nce of rennmrng pnt |te rcttnesses rc concerned, it rc not

ttlfitrcnt to base t'ortt tctron flgamst tle ncutsed persons, ns PW Mst.
Zirt'L'nn tlrushler of Multtnnttd Klnn Dnh*t, PW Mulrnmnmd lbtalwr
5ltth son of Moosn Shnh haae exonerated the accused persons in theit
eairlence, by stating therein that the accused persot s u)ere flot
inoolaed m murder of the deceased,

So far ez,idence of PS MsL Rrtkhsana is concemed, her eoidence is
also not confidenee inspiring, as she nanated the alleged fact
comrnunrcated to lrcr br1 complainant Ghulam Mustafa but the

conrplainant has not been examined by tlrc prosecution in this case,

I
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its case against the accused beyond a reasonable doubt and that the trial

court rightly acquitted the accused by extending them the benefit of the

eloubt.

11. Furthermore, it is settled law that judgment of acquittal should not

be interjected unless findings are perverse, arbitrary, foolish, artificial,

speculative and ridiculous as held by the Supreme Court in the case of

The State v. Abdul Khaliq and others (PLD 2011 Supreme Court 554).

Moreover, the scope of interference in appeal against acquittal is narrow

ancl limited because in an acqurttal the presumption of the innocence is

significantly atlded to the cardinal rule oI criminal jurisprudence that the

accused shall be presumed to be innocent until proved guilty. In other

words, the presumption of innocence is doubled as held by the Supreme

Court in the above referred judgment. The relevant para is reproduced

hereunder:-

"16. We have heard this case at a considerable length

stretching on quite a number of dates, and with the able

assistance of the learned counsel for the parties, have

thoroughly scanned every material piece of evidence

available on the record; an exercise primarily necessitated

with reference to the conviction appeal, and also to ascertain

if the conclusions of the Courts below are against the

evidence on the record and/or in violation of the law. Inany
event, before embarking upon scrutiny of the various pleas of
law and fact raised from both the sides, it may be mentioned

that both the learned counsel agreed that the criteria of
interference in the judgment against acquittal is not the

same, as against cases involving a conviction. In this behalf,

it shall be relevant to mention that the following precedents

provide a fair, settled and consistent view of the superior

Courts about the rules which should be followed in such

cases; the dicta are....,.....

From the ratio of all the above pronouncements and those

cited by the learned counsel for the Parties, it can be

deduced that the scope of interference in appeal against

acquittal is most narrow and limited, because in an

acquittal the presumption of innocence is significantly
added to the cardinal rule of criminal jurisprudence, that

an accused shall be presumed to be innocent is doubled.

The courts shall be very slow in interfering with such an

acquittal iudgment, unless it is shown to be perverse,

passed in gross violation of law, suffering from the enors

of gtave misreading or non-reading of the evidence; such

,
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judgments should not be lightly interfered and heavy

burden lies on the prosecution to tebut the presumption of
innocence which the accused has earned and attained on

account of his acquittal. It has been categorically held in a

plethora of judgments that interference in a iudgment of
acquittal is rare and the prosecution must show that there

are glaring errors of law and fact committed by the Court in
arriving at the decision, which would result into gtave

miscarriage of justice; the acquittal judgment is

perfunctory or wholly artificial or a shocking conclusion

has been drawn. Moreozter, in number of ilictums of this

Court, it has been categoically laiil ilozon that such

judgment should not be interjected until the findings are

pelz)erce, arbi ary, foolish, artificial, speculatiae and

ridiculous (Emphasis supplied). The Court of appeal

should not interfere simply for the reason that on the re-

appraisal of the evidence a different conclusion could

possibly be arrived at, the factual conclusions should not

be upset, except when palpably Perverse, suffering from

serious and material factual infirmities' It is averred in The

State v. Muhammad Sharif (1,995 SCMR 635) and

Muhammad ljaz Ahmad v. Raja Fahim Afzal and 2 others

(1998 SCMR 1281) that the Supreme Court being the final

forum woulcl be chary and hesitant to interfere in the

Iindings of the Courts below. lt is, therefore, expedient and

imperative that the above criteria and the guitlelines should

be followed in deciding these appeals." (bold and italics

arlded)

12. Having gone through the evidence and the impugned iudgment we

find that there has been no misreading or non reading of the evidence and

that such evidence has been aPPreciated by the learned trial court in its

proper perspective, that the impugned judgment is based on sound

reasons and there is no question of the findings in the impugned

judgment being perverse, atbiaary, foolislu artificial, speculative and

ridiculous for the reasons mentioned earlier by us.

13. As such for the above reasons we find there is no merit in the

instant appeal against acquittal. The Acquittal recorded by trial court in

favour of the accused/ respondents is based upon sound reasons, which

requires no interference at all. As such, the apPeal against acquittal was

dismissed vide short orde yJated 14.72.2020.

14, These are the reasons for our short order dated 14.1'2.2020 which reads

as uncier;
7
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"We have heard the learned counsel for the appellant as well

as learned DPG For the reasons to be recorded later, this

appeal against acquittal is hereby dismrssed "

The appeal stands disposed of in the above termsI5
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