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IN THE HIGH COURT OF SINDH, KARACHI

---

Present:

Mr.
Mr.

ustice Mohammad Kaim Khan Agha

ustice Amiail Ali Sahito.

UDGMENT

I
I

CRIMINAL ACQUITTAL APPEAL NO.705 OF2O79

I

I

MOHAMMAD KARI M KHAN AGH A . I:- The appellant has assailed

the impugned judgment datetl 30.09.2019 passed by Learned Additional

Sessions Jutlge-l, Karachi West (Model Criminal Trial Court) in Sessions

Case No.2772 of 2013 whereby the respondents were acquitted under

Secticrn 265-H(1) Cr.P.C for the offenses u/s 302/34PPC'

2. The brief facts of the prosecution case are that the FIR was

registered on 16.08.2013 by complainant Fazal Rehman which stated that

on 15.08.2013 his brother-inlaw Syerl Maqsood Ali informed him on the

telephone that his nephew Shahzad aged about 22 years had sustained

bullet iniury and been shifted to Hospital On receipt of such in-formation'
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he reached at Abbasi Shaheeci Hospital where he found his nePhew dead

clue to gunshot injury. The police also arrived and after completing legal

formalities handed over to him the dead body of the deceased; then' he

registered the instant FIR at P.S Surjani Town, Karachi against unknown

accused involved in the incident for unknown motive, During the course

of investigation, LO. inspecterl the place of incident wherefrom he secured

one crime emptv, bloocl stained earth, made Photographs of the place'

elrew sketch of occurrence as well as recorded statements of witnesses

unelt'r section 161 Cr.P.C. but he could not arrest any accused in this case'

3. After usual investigation l.O. of the case filed interim challan

against the accused Persons Later on accused Nadeem Ahmed and

Wazeer Ahmetl on account of their alleged involvement in this case were

produced before the trial court. Thereafter amended charge was framed

.rgainst all 05 accused Persons to which they pleaded not guilty and

claimed trial.

1. The prosecution in order to Prove its case examined 10 witnesses

antl exhibited various dcrcuments ancl other items' The statement of the

accusecl were recorderl under section 342 Cr.P.C in which they denied all

the allegations leveled against them. None of the accused gave evidence

on oath or called any DW in support of his defense case After

appreciating the evidence on record the trial court acquitted the accused

persons (herein respondents). Hence, the appellant has filed this appeal

.rgainst the, acquittal of the respondents

I

5 The facts of the case as well as evidence produced before the trial

find an elaborate mention in the impugned judgment datedcourt

30.09.2019 passed bv the trial court and, therefore, the same may not be

reprotluced here so as to avoid duplication and unnecessary repetition'

6. Learnecl counsel

impugned juclgment is

appellant has contended that the

of non-reading and misreading of

for the

a result

evirience, failure to apply the relevant law and in particular ignored the

fact that two eye witnesses had positively identified the accused Persons

as the persons who committetl the crime and as such the appeal against

act.r uittal should be allowed.,z
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7. On the other hantl, learned APG has supported the impugned

judgment and has stated that it suffers from no legal infirmity and that the

accusecl/ responclents were rightly acquitted by being extended the benefit

of the doubt by the trial court antl as such the appeal should be dismissecl'

8. We have heard the learnecl counsel for the parties, considered the

evirlence on recorrl and have gone through the impugned iudgment'

9. Through the impugned iudgment the accused/ respondents have

rnainlv been acquittecl on account of the findings at paragraphs 18' 19 and

20 which are set out as under for ease of reference;

" 18. Tlp tllnle edifce oJ'prosecution case lns been btilt upon on nlleged

t'on.fession of guilt by nccuserl in custody of police, identification test held

he.forc lurtitinl Magislrnte and other toenl<est circumstanlinl et'idtnce ' lt is

clnimed thnt ttpo ncc,tsed namely Aqeel and Bilausal ulto rcere already

trrested irt crinp No.472201j, u/s. 353, 324 r/u' i4 PPC during tlrc

course of interrogntion confessed their inttolpement itr tlis cnse and also

nnned tlrcir tmcle Muhammad Azeem as one of their accomplices in

cortmission of ttw cimt. Tluy also becanrc rendy to point out the plau of

occurrence. On suclt confession of guilt, on 09,09.2013 I'O' nrrested all

thc three nccused Aqeel, Bilmpnl nnd Azeem (Exh. 8/C A 8/D)

-19. L'iue rlnys later to tfuir nrrest nnd obtaining police custody remand of

occrtsed, on 14.09.2013 t.O. male his frst applicntion (Exh'44) to

concerned ludicial Magistrate nnd requestetl for holding identifcation test

of ncctrsetl by tlitness Muhamtrad Nfueel Gohar (PW'3)' He was giz'en

tinrc to prorluce tlu rccused,/suspects nnd tpitness on'17 09 2019' zphen he

repented ltis npplication (Exh.44) and tlen identifcation test rtas

cottducted bet'ore lutlicinl Mngistrnte. The unexplnined delay of fz'e days

in npplying for idtntifcntion test, grant of police ustody remnnd pior to

irlentifcation pnrntle and holding identifcation test aftet eighth dny of

urest lns lost its saru:tity nru1 toorth to be used as relinble Piece of

et,idence. Moreotter, tlu identrfcation test memos produced on record are

selt'-explanatory nntl slrotoing that the lenmed ludicial Magistrnte did not

firtfll the legnl requirements for trolding the identifcation test ns prortidtd

trnrier tlp lnu,. Firstll, she nnducted identificntion test on eighth day of

rresl nnrl nfter gront o.f police ctrstody rennnd. Therefore, tle contention

rtised by atansetl tluring irtcntifmtion test tlnt rpitness has seen lim nt

P.S. cnnnot be ignored. Secondly; tle ludicial Mngistrate again failed to

nrention complete desciption o.f dtmmies at the test of identification

pnrntle, tlith no mention o.f tfuir nddresses' occupation, and tlithout any

Llru', tplrcther they toere felloto prisoners or ontsiclers hnt'ing similnity in

Itight, pltysique, t'eature, complexion, appearance nnd dress of the

tlttnntties nntl nccused, tplrich has rendered the tolole exercise before

lutlicial Mngistrnte as futiLe.

I
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20. The identr.ficotion menros brought as Exh.9/B €'t 9/C nre showing tlnt

tpittress Nnheell lntl identi.fietl the nccuserl Aaeel s/o Allah Bux nnd Bilmoal

s/o Mulnmnnd Amnn sepnrntely and nssigned role to each accused that

"he is the same culprit toho hail killed the ileceased Shahzad on

15.08,2013'. lt is n prot'etl fnct from oral nnd rlocumentnry ntedical

et,idence thnt deceased hnd receit'ed only one bullet shot; and froru this

identi.ficntion test in tohich both suspects hnt'e been nssigned snme role of

killing to deceaserl, it hns beconre impossible to determine, 10ho out of tllo

(nccused) is tlrc nctual a pit, toho made fre nnd kilLed the deceased'

21. Anotlur interesting aspect of this case is, thfil despite all these

proceedings of identifcation test before Judicial Magistrate, on 29'04'2014

father if the ileceased Syed Masood Ali @w-1) rccorileil his

disposition and stated that l.O,/ASl Taiq Khalid has arrested the

wrong accused Aqeel, Bilawal and Azeem aftet leatting the actual

culprits inaoloed in the incident. All these three petsons arc

innocent and theu hatte been falsely inuolued by the l'O' of this

case, This trtitness Syed Masooil Ali not only exonerated these

accusecl but he also registered his sepatate FIR N o'992014 at P'S'

Liaqatabail against N abeel Gohar anil Outais Muhammad

(uitnesses in this case) fot comfiitting murilet of his son Shahzad'

uthich FIR was subsequently inztestigated anil disposeil of as "C"

class." (bokl ndded)

10. After our re assessment of the evidence on record we have found

that the FIR was lodged against unknown Persons and desPite their

atlegedly being two eye witnesses to the incident, who identified the

accusecl persons, in our view these eye witnesses were not reliable as they

contradicted themselves in material part and their evidence does not tie

in wrth the medical evirlence whereby the deceased received only one fire

arm iniury as opposed to fwo; that the statements of the eye witnesses

recorcled under 5.161 Cr.PC were not taken timely which again adds to

their unreliability; that the eye witnesses did not know the accused before

the incident and gave no hulia of the same in their S 161 statements; that

they only got a fleeting glance of the accused; that the identification

I',aracle was carried out after a delay of 8 ciays whilst the accused were

kept in police custocly and eye witness PW 3 Nabeel even in his own

eVicience states that he saw both the accused in police custody before the

irlentification parade as claimed by the respondents, that the identification

t
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parade was not conducted in accordance with the law and even PW1 Syed

Masood Ali who was the father of the deceased had given evidence that

the accused had been falsely implicatetl in order to save the skins of the

real culprits which evidence must be given weight as obviously the father

of the deceased would want the real accused to stand lrial and would not

want to see a case of substitution which would defeat the ends of iustice

and even PW 1 was not declared hostile by the Prosecution as such we do

r-rot f ind the evidence of the eye witnesses in terms of correctly identifying

the accused can be safely relied upon Even otherwise' the confession

before the police has no evidentiary value in the eyes of the law' that the

accused pointing out the Place of occurrence was irrelevant as the police

already knew the place of the occurrence, and as such we find that the

respondents were rightly acquitted by the trial court by extending to them

thebenefitofthe<]oubtwhentheevidenceisconsideredinitstotality.

11. Even otherwise it is settled law that judgment of acquittal should

not be interjectecl unless findings are Perverse, arbitraty ' foolish' artificial'

speculative and ridiculous as held by the Honorable Supreme Court in the

case of The State v. Abdul Khaliq and othels (PLD 2011 Supreme Court

55.1). Moreover, the scope of interference in appeal against acquittdl is

narrow and limitecl because in an acquittal the presumption of the

innocence is significantly added to the cardinal rule of criminal

jurisprur.{ence as the accuseti shall be Presumed to be innocent until

provecl guilty. In other words, the presumption of innocence is doubled

as held by the Honourable Supreme Court of Pakistan in the above

referred iudgment. The relevant para is reproduced hereunder:-

"T6.Wehnt,elrcatdthiscnseatnconsiderablelengthstretchingonquitea

nunfuer of rlates, nnd tpith tlu able assistance of the learned counsel for tht

pnrties, hnt e thorottghly scanned etery mateial piece of eoidence mailable

on the record; nn exercise prinmiLy necessitated toith reference to tlu

coru,ictionlppeal,andalsotonscertainiftheconclusionsofthgCourts
bcloto are ngninsl tlrc n'idence on tlu record and/or in t'iolation of thc lau'

ln nny ettent, before embnrking upon scrutiny of the uarious plens of laru

nntl fict raisetl from both the sides, it may be mentioneil that both the

learneil counsel ageeil that the citeria of int*fetence in the

judgment against acquittal is not the same, as against cases

inuolaing a conviction' ln this behnlf, it slmll be relettant to mention

tlnt the follotoing precedents protride n fnit, settled and consistent uietp of

the supeior Courts nbout tlu rules tohich should be follorued in such

t'os?s: tltP dictn nre . . . . . . . 
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From the ratio of all the above pronouncetflents and those cited by

the learned counsel for the Parties, it can be deduced that the scope

of interference in appeal against acquittal is most narrow and

limited, because in an acquittal the pre*mption of innocence is

significaatly addeil to the cardinal rule of ciminal iuisprudence'
that an accused shalt be presumed to be innocent is ilotbled' The

courts shall be aery slozo in interfeing toith such an acquittal

judgment, unless it is shott;n to be peroetse, passed in gross

ttiolation of laut, suffeing from the etrors of graae misteailing or

non-reading of the eaidence; such judgments should not be lightly

interfered ind heatty butden lies ot the prosecution to rebut the

plesumption of innocence which the acc sed has earned and
'attained 

on account of his acquittal. It has been categoically held

in a plethora of judgments that intetference ia a iudgment oJ

acquittal is rate and the prosecution must sholo that there ate

glaing errots of law and fact cofinitted by the Court in artiaing

at the ilecision, which zuoulil rcsult into glaoe fiiscatriage of

justice; the acquittal judgment is petunctory or wholly artificial

or a shocking conclusion has been dtawn' Moreoael in number of

dictums of lhis Court, it has been categofically laid dozon that

such judgment should not be interjected until the findings arc

peruerse, arbitraflt, foolish, artificial, speculatioe anil riiliculous

(Emphasis supplied)' The Coutt of appeal should not interfere

simply for the ruason that on the te-apptaisal of the eaid'ence a

aiffrri"t conclusion could possibly be arrioed at, the factual
conclusions should not be upset, except u;hen palpably peraercel

suffering from seno:zs anil mateial factual infirmities' It is nperred

in Tlu State tt. Muhnmmnrl Shanf (1995 SCMR 635) and Muhammsd

tiaz Ahmatl r,. Rajn Fahim Afzat and 2 otturs ('1998 SCMR 1281) that the

Suprente Court being the fnal t'orum roould be chary and hesitant to

interfere in tlrc frndings of tlrc Cortrts beloto. lt is, tterefore' expedient and

imperntite tlnt the nboz'e citein nnc! the guitlelines should be followed in

decirling tlrcx nppenls." (bold and italics addrd)

I

'12. Having gone through the evidence and the impugned iudgment we

find that there has been no misreading or non reading of the evidence and

that such evirlence has been appreciate<l by the learned trial court in its

proper perspective, that the impugned judgment is based on sound

reasons and there is no question of the findings in the impugned

judgment being perverse, arbitrary, foolish, artificial, speculative and

ridiculous for the reasons mentioned earlier by us'

13. As such for the above reasons we find there is no merit in the

instant appeal against acquittal. The Acquittal recorded by trial court in

favour of the accusecl/ respondents is based upon sound reasons, which

?
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requires no interference at all. As such, the appeal against acquittal is

dismissed.

14. J'hese are the reasons for our short orrler of even date dismissing the

appeal against acquittal which are set out below for ease of reference;

" Ltarned counsel for the appetlant and learned Addl' PG hnpe made their

suhnrissions. For the reasins to be recorded later' this appeal agninst tht

acqui t tal i s dismisse d"

15. The appeal stands disposed of in the above terms'

EV
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