
{t

.'J
\+

r

I

titioners

pondents

te of l-Iearing

te of Order

Ahmed, :

Syecl Salman Saqib

Sheikh Muhammad
Abdul Shakoor

o3

/ Nasim

Syed

s/o.,
gh

Abdul
Ahmed

second
h

THEHI H URT FSTND

Present:

tice A

CONST. PETITION NO'D-3507 of 2020

1. Ahmad Omar Sheikh Saeed

Aliined Sheikh'

2. Faharl Nasim Ahmad

?

4

M/s.Mehmood A'
Rauf Shaikh and N

General Sindh' a/w Mr'

Yousuf RahPoto Assistan ocate

General Sindh'
Mr. Ali Haider Saleem, D G

Mr. Gul Faraz Khatak, A.A

Mr. Amir Kuvshesi,

Azar, Ad
Mr. Salman

vocates.
Talibuddin,

concePt of 1i

ocate

AS Al1az

has beeq

1S

clax

Mr. Baber Qadeer,
Bhatti, SO, Home

?4.12.202:0

il ov,:r l'tn ii::l-il- oi liiiirjl.-''

04.11..2A20 and ?4'12'2020'

t,

h med Kaiim Khan

qE,PFB

Agha I. The

^sc
textr"ral ieed in the case of Siddharam Sattingappa Mhetre

2) as'follows;

t honour and

meaning and

is whY "
,fn

" Life bereft af liberttl tt'ould be ruithou

*i'[,ii',,i,uti to" ni'r significance and
'iiru 

7 r,,oukl not be tlorlh littin1'This

calied the aerY quintessence

existence,, '"

am
:

201 I

_r

ty
Lrf,

7

r-1

titit-u. iei s ltavc ciritiruirgrs'"i ''- Li'it+':c' '' dulu'riIitLu i l.: v)i::lil-ii'ii

Sindh for
tention orclers which have been issuerl by the Government

riod of three rnonths each one after the other except t ,the third

entive detention order was issued prior to the expiry of second

,I'he Pe

P

entive cletentiorr order is stated to be in continuation of

i

I

1

I

I

i

l
I

IN

iili
Ii
il
]l

I

1

I

'"',,,

d



{r

oq
_-.\

prerzentive cletention order and a Notification issued by the Government

of Sinclh placing the petitioners on the IV Schedule of the ATA under

variclus sections of law and in effect contended that such orders and

Notificatiop s5ou11 be struck down as being illegal and issued without

lawful authority on account of amongst other things malafides and the

fact that the Covernment of Sinclh failed to satisfy itself of the need to

issue these or:ders/ Notification on an objective assessment on the material
I

which was placecl before it for consideration and that the petitioners were

not "enemy

Corrs ti tu tion.

aliens" within the purview of Article 10(9) of the

I

3 The brief facts of the case are that petitioners (1) Ahmed Omar

streikh s/ o.saeed Ahmad sheikh (2) Fahad Nasim Ahmed s/ o. Nasim

Alrma.I, (3) Syed salman saqib s/o.syed Abdul Rauf and (4) sheikh

Muharnmacl Aclil S/s. Abdul Shakoor were tried by learned Judge, Anti-

'I'errorism Court I{ytlerabad Division & Mirpurkhas Division, Hyclerabad

in special case No.26 of 2002 arising out of crime No.24/ 70a2, u / ,. 365'

h/368 /302/70g /?07 /720-A/34 PPC read with sections 7-a 8(a)(v)(c),

11/^(a)(b)(c),6(z)(b)(c)(eXf),171H(3.4),11/V(IXa)(Il)(2),
u/r-(a)(b)7(a)(b)(2), 11 /H(Z)(uXb), 11/W(1X2), 7 of the Anti-Terrorism

Act, 7gg1, police Statiorr Artillery Maidan, Karachi (South). After their

trial vicle jutlgmerrt clated 15.07.2002 the petitioner namely Ahmed Omer

Saeed Sheikh was convictecl anrl sentenced to death under section 365-4,

Bll2 pI)C reacl with Section 6(a) of the Anti-Terrorism Act, 7997 and Section

.l20-A 
IrPC- . The other petitioners namely Adil Sheikh, Salman Saqib

and Fahad Naseem were sentenced under section 7 of the Anti-Terrorism

Act, 1L)gZ (A-I'A) to suffer Life hnprisonment. They were also sentenced to

pay fine of Rs.500,000/- each. In case of non-Payment of fine, the

petitieners were orllered to suffer sentence of RI for five (5) years more'

'I'lre court clirectecl atl the four petitioners to Pay jointly a sum of

Its 20,00,000/ - (Rupees twenty lacs) which shall be given to the widow of

Da.iel pearl ancl also to his orphan son. All the above sentences were

.rclerecl tc-r run concurrently. The appellants were extended the benefit of

sec'tiotr 382(b) Cr,P.C.

1. The offenses for which the petitioners were convicted and

serrtencecl essentially revolved around the kidnapping for ransom and

rlurrler o[ Mr. Darriel Pearl r,rncler the Anti T'c'rrorism Act 1997 (AfA)-
{I
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whilst he was in Pakistan who was a US national working for the Wall

Street Jt-rurna[,

i

5. As noted above petitioner Ahmed Omer Saeed Sheikh was

sentencecl to death whilst the other petitioners received life sentences' The

petitiolers being aggrieve,J and dissatisfied by the aforesaid judgment

filecl an appeal against their conviction before this court whilst the State

filecl an application for the enhancement of the sentences from life to

'ieath 
to all the petitioners who had not been handed down the death

sentence.

6. 'l'6is Court virJe Ju,Jgment dated A2.04.2020 allowed the appeals of
l

the petitioners and set aside the impugnecl judgment as slightly modified
I

i1 that all the petitioners were acquitted of all charges except petitioner

L)mar Ahmecl Sheikh who was only convicted und er 5.362 PPC and as

suclr was sentence,l to 7 years RI ancl a fine of RS 2,000,000 (Twenty lacs)

which shall be paicl to the widow of Daniel Pearl and also to his orphan

sop apci i1 the event that such fine is not paid he shall serve a further 2

years RI. I{e shall have the benefit of s.382 B Cr.PC. The confirmation

reference was answered in tl're rregative. TI're application for enhancement

of sentences was also dismissed'

7 Uporr announcement of the Judgment referred to above the

Covelrprelt of Sindh immediately issued a preventive detention order

uncic,r S,3(1) of the West Pakistan Mainterrance of Public Order Ordinance

1960 clatecl 02.04.2020 for a periotl of 3 months and on its expiry issued a

seconcl preventive detention order under S.11 EEE of the Anti Terrorism

Acr 1 gg7 (ATA) clatecl 07.07 .2020 for a further period of 3 months (a few

days prior to this the Government of Sindh had notified the petitioners

under S.11 EE ATA under the 4th Schedule of the ATA which was a

precorrclition for a preventive detention order being passed under S-11

Ir1rg A1'A) anri prior to the expiry of the second preventive detention

orcler issuecl another (the thircl) order in continuation of the second order

uncler s.11 EEE of the ATA reacl with Article 10 0f the constitution dated

28,09,2020 for yet another perior-1 of 3 months'

B. 'fhe Covernment of Sindh have filed an appeal against acquittal of

t5c petitiopers beforc, tl-re Supreme Court assailing the Judgment of thisf

I
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court c1arter.l 02.04.2020 which is yet to be decided but at this point in time

has not been suspenclect by the Supreme Court and as such the petitioners

'.ly 
rernain in jail on account of the preventive detention orders referred

to above

g. At this poilt we wouLl like to make it clear, as rightly pointed out

lpy the learned Aclvocate General in earlier hearings of this petition, that in

e{ecicling the petition in hanrl we have no concern with the appeals which

alre pending before the Supreme Court since they both concern separate

areas of law. Namely, the legality of an appeal against an acquittal before
:

the suprelle court anrl the legality of preventive detention orders issued

by t5e Governrnent of Sinclh before this court. This petition only concerns

t6e legality of the aforesaid preventive detention orders which we shall

rlecicle through this order,

10 Learnecl counsel for the petitioners have contended that

immediately upotl the petitioners being acquitted by this court on

02.04.2020 the Covemrnent of Sinclh with malafide intent issued the first

l)revenrive f)etention Order (PDO) dated 02.04.2020 under S.3(1) of the

West pakistar"r Maintenance of Public Order Ordinance 7960 based on

ipiorrnatiol proviclecl by the police which was on an objective assessment

pf suclr rnaterial was not sufficient to justify such an order being issued
1

anel that it was only issued in order to keep the petitioners in jail who had
.

Slreai1y served over 18 years in jail without remission which is clear from
I

t5e language of the first PDO which relates its issuance to the acquittal of

the petitioners by this High CourU that such malafide intent was further

illustratecl by the Governrnent of Sindh issuing the Second PDO on the

expiry of the Fir.st PDO by which time the names of the petitioners had

'ralaficle 
recently been ptacecl by the Government of sindh on the IV

ScSedule of t6e ATA by virtue of S.11 EE ATA on the basis of police

suspicions (no agency is mentioned in the order) that if released the

petitiolers will be able to move around / establish or re-establish

networks for the purpose of furthering any terrorist activity being

affiliatecl ir-r past with such c)rgan;Zation which enabled the Government of

Sirrcjh with rnalaficle interrtions to continue to detain the petitioners under

the Seco,r3 pDO by virtue of S.11 EEE of the ATA despite the Government

of Si.clh not havir"rg any evidence that any of the petitioners necessitated

Lrt,irrr,. rlt,tliprd op i1tl rtlrjectivi] assesslllerrt and satisfaction of t]re sall]t:
;'"'r, t 
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unLler a sL.cot-rr1 PDO and that there was no evidence that the petitioners

hacl any association with any banned or terrorist organization. Even

otherwise orrly the Ferieral Government had the Power to issue a

notification undel S,11EE ATA against the petitioners ancl not the

Covernment of Sindh and that there was no legaI authority /Power of the

Federal Government which enabled it to delegate its Powers to a

prorzincial Covernment so even otherwise the second PDO issued under

S.11 EEE was issued without lawful authority and should be struck down;

that once again the malafide of the Government of Sindh was shown by it

issuing the third PDO in continuation of the Second PDO except this time

uncler S.11 EEE and Article 10 of the Constitution for a further 3 months

witl-r the sole purpose of keeping the petitioners behind bar's forever

rlespite being acquittecl of the terrorism and other charges against them

ancl as such since all three PDO's had been issued on account of malaficles

loy the Government of Sindh, and as there was also insufficient material

placed before the Government of Sindh to legally justify the issuing of the

3 PDO's or-r an objective assessment of the material placed before it all the

three PDO's should be struck down as they had been issued malafidely

ancl without lawful authority as there was insufficient material available

for the Government of Sindh to have lawfully issued them; that it was

well settled that the petitioners could apProach this court in a habeas

corpus petition uncler Article 199 of the Constitution for the release of the

petitiolers before moving the review board under Article 10(4) which in

an1z e.ruent had been denied to them by the Government of Sindh by

relying on Article 10(9) which in effect classified them as "enemy aliens";

that ngne of the petitioners were enemy aliens as they were all Pakistani

citizens ancl Pakistan was not in a declared state of war with any other

country and as such their dentition under this pretext was both on account

pf, rnalafirles ancl without lawful authorit/; that for the above reasons the

thrc.e I,DO's, the petitioners Notification under S.11 EE A"IA be held to be

issueil without lawful authority ancl the petitioners be declared not to be

enerny aliens ancl be orderecl to be released from jail custody immediately.

ln support of his contentions he has placed reliance on Muhammad Adeel

v. Government of Puniab (2015 YLR 2422), Tariq Shah v' Provincial

Police Officer Khyber Pakhtunkhwa Peshawar (2018 P Cr.LJ 947),

Khawaja Mureed Hussain v. Government of the Puniab, Home

Departrnent, Lahore t(2013 P.Cr.L I 312) Lahore], Federation of Pakistan
h
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v. Mrs. Amatul |alil Khawaja and others (PLD 2003 SC 442), Muhammad

Irshad v Government of Punjab and others [(2020 P.Cr. L ] 206) Lahore,

Balrawalpur Bench], Dr. Niaz Ahmed v D.c.o. and others (PLD 201,4

I,ahore 516), Javed Iqbal v Government of the Puniab and another (2074

MLD 1308), Syed Ghazanfar Kazmi v Government of Khyber

pakhtunkhwa and others (PLD 2017 Peshawar 105), Maulvi Farid

Ahamd v Government of West Pakistan (PLD 7965 (W.P ) Lahore 135)

I(hawaia Salman Rafique V NAB (PLD 2020 456) and an unrePorted DB

Jurlgrnent of this court irr CP No.D 3275 of 2020 dated 21..1,2.2020 in the

cas(, rrf Mst AzizaNaeem V Government of sindh.

11. Learned Advocate General Sindh has submitted before this court

that this bench of this court has already made up its mind in respect of

tlris petition after cleciding the case of Mst Aziza Naeem V Government

of Sindh in CP No.D 3275 of 2020 dated 21,.12.2020 which is according to

6irn or1 the same footing and that we should transfer this petition to

anotlrer Bench of this court. In our short order clated 24.06.2020 (which is

reprgcluceul at the encl of this order) we rejected such contentions in the

followi ng terms;

" We cnllerl Ltpon the lenrned Adz,ocate General of Sindh to argue this

ntntter on hehntf of ttrc Gotternment of Sindh, hotueuer, he contended that

this ltench stroitd not lrcnr tlis cnse because this bench hnd nlready rnnde

up its rttind in tttis petition as it had already passed an order in C.P.

No,D-3215 of 2020 Mst. Aziza Naeem us. Goaernment of Sindh dated

21.12.2020 tplilch ruas sinrilar to this petitian and as such this matter

slnulrl fu plnced before nnother bench of tlds Court for lrcaring excluding_

tlre rnernhers o.f' thii bench. We rt"d no nrcrit in this submission of learned

Arlttocate Genernl, Sindh tphich suhmission is declined/rejected. This is

he cnttse the ntenthers of this hench ruiglrt hnue nlready passed an order in a

similnr cnse but in any ettent if this matter ruas placed before another DB

of ttis court such DB rpould be bound to foltotp the order of this DB so no

useft.rl liL{rfiose rpould be sen,ed in transferring the petition t9 nnother DB

of this'Court. ln our ttiettt tlrc prlper nppronclt tuould hmte been for
lenrnerl Ath,oc'nte Genertil to lmpe challenged our enrlier order before tlrc

l-lon'hle Suprerrrc Court. Euen otlrcrtuise rle nre of tlrc uieru thnt this

petitiol is diffirent in nnture nnd tlrc facts and circumstnnces relnting to

this cnse in terrus of the mnterinl relted upon to detnin tlrc petitioners is

quite dffirent froru the ntnterinl relied upon for issuing the PDO',s in

Aziza hlory*it cctse (supra) and ns to ruhy tlrc petitioners 'ruere placed

rrnrJer prettantit,e detention. It is settled by noru that each cfise is to be

decirlerl on its olpn pnrticulnr, fncts nnd circumstfrnces, It T.las also

c1trfinne,i hy the Adt,ocnte General limself that the preuentkte detention

orrio, rultit'h is utrrently in operntion ngninst the petitioners is going to

t,xpire ort 27.12.2020 nrid ns s;uch if roe adjourn this case onlis request it

will cnttse extrente prejurtice to tlrc petitioners ns in our rieru hnsed on tlrc

prtttigys conduct'of lttr CrtT,r,rnntent o.[ Sindtt tdrcn !./ttr prctmher 20?0

t
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is pnsserl tplich ruill he in n feru dnys' time nnd the preaentiae detention

orrler urrently in effect expires tlrc Gouernment of Sindh uill most likely

ngrin detnin the petitioners under another preuentiue detention order to
pret)ent their relense from jnil wltich ruill lend to this petition becoming

in.fructttous nnd the petitioners being returned to square one rultere tlrcy

u,ill hm,e to file fresh petitions. We nlso note thnt the materinl prouided by

the intelligence ngencies ruhich lead to tlte petitioners' nfirnes being subject

to the PDO's lms nlrendy heen placed before us in clnmbers nnd reuieroed

ln1 tts tphidt rnnterinl rpns obt,iously different to thnt relied on in MsL
Aziza Naeem's cflse (supra). Learned Aduocate General had nlso

prot,ided lils ailltorities ruhich lrc intended to rely on in this petition in
respect of decisions being mnde on n subjectitte as opposed to objectiue

ltnsis mtd tlrc petitioners being enemy aliens to tlrc petitioners ruell before

tlrc clnte o.f tlis lrcaring ns such the petitioners already kneru tlrc lteart of
Iris rnse ngninst t\rcru. Lr,nrned Aduocnttt Genernl Sindh lmd requested for
nn ndjournruent so tlmt lrc could fl'filre an applicntion to place tlds case

he.fore nny otlrcr bench of this court. We are of tlte uieru that lrc had

sufficient tirne to mnke such nn npplicntion nfter the passing of the order in
MsL Aziza Naeem's cilse (supra) ruhich Tlns passed about 03 days ago

on 21.12.2020 bttt the sflftrc runs not moued, In our uietu not to hear this

petitiott todny ruoukl L-nuse irrepnrnhle hnrru nnd extrenrc prejudice to tlrc

1tr:titionars ruln hnd nlrendy been hehind bnrs for orer 78 years ruithottt
rernissiort prior to tlrcir ncquittnl and lmue since their ncquittnl hm,e

rcntninerl ltehind hnrs for slmost n furtlur 09 nnntlts hased on PDO's
isst.red by the Gozternment of Sindh".

12. When we rejected his submission for the reasons set out above

fhrough our s]rort order which is reproduced at the bottom of this order

we again asked the learned Advocate Sindh to make his submissions in

respect of this petition however rJespite being given the opportunity of

being hearcl he declined to make any submissions

13. Leanled DPG and learned AAG adopted the exact same

submissions and relied on the exact same authorities as the Advocate

Cc.neral Sinclh hacl macle in the case of Mst Aziza Naeem V Government

of Sindh in CP No.D 3275 of 2020 dated 27.72.2020 where they were also

in attendance anrl had made their own submissions.

14. In orrler to give some context to the submissions adopted by the

leanrecl DPG and AAC we set out below the submissions ancl authorities

reliecl upon by learned Advocate General Sindh in the case of Mst Aziza

Naeem V Government of Sindh in CP No.D 3275 of 2020 dated

27 ,72.20?0.

"8. I-,earner1 Advocate General Sindh has contended that the correct

test for cleterurining whether the material placed before the Home

Secretary justifies issuing a preventive detention order ought to be

on a sr-ri:jcctive basis alLhough he [ras conceclecl that in Pakistan the

T
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curreut test is an objective one basecl on the Supreme Court case of

pakistan v Mr.Amatul |alil Khawaja. He has urged this court that

on account of the changing times especially in terms of the war on

terror which according ,o- him arose in Pakistan when the Army

public school (Ar,S) *ur attacked in 2071. by militants that the

appropriate test ought to be the subjective one which should be

maele ot1 an assessment of the material made by an expert in

assessir-rg intelligence materiai whicll in this case was the Home

Secretary rather"thrr', judges; that a hybrid test primarily based on

expertisl a,-,d subjectivitlbe introduced to analyze the intelligence

and cletermine wirether a Preventive detention order was justified

especially as irrtelligence could never be precise and that was why

it was better tftat lt be cletermined by the competent authority

insteacl of the courts especially as such issues were very sensitive

arrcl conceruecl natiorral security ancl in this respect he placed

reliance olt a number of Judgments from India, Malaysia,

Singapore, Nigeria and Zimbabwe in support of his contention' He

atso reliecl on iertain Pakistani Judgments from Lahore and Quetta

concerning the upholding of preventive detention orders' These

jurigmentJ although being only of persuasive value nevertheless

harve been considlrecl by us and we have observed that by and

large they are clistinguishable from the present case as they

.o,-,.".r'ret1 cletention under the MPO, concerned a first preventive

cletention orcler and even a second but not a third which has been

issuecl ancl challengecl in this case, they do not all relate to

terrorisrn which thelecond ancl third preventive detention orders

are relatecl to in this case and a number of the persons against

whorn preventive cletention orders were made were.already under

going a tr"ial although they may have been granted post arrest bail

*l-r*r*r, the petitioner has been acquittecl on appeal; even

otherwise he contended that there was sufficient material to justify

the preventive tletention orllers issued by the Government of Sindh

Uaseci on the material which had been placed before the Home

Secretary who harl issuecl the preventive detention orders; he

further copteldecl that the petitioner fell within Article 10(9) of the

Constitutit-lu ancl as Such WaS an "enemy alien" and as such Article

10 of the Constitution c1ir1 not apply to the petitioner as he owed no

allegiance to Pakistan anrl was a part of the war on terror against

Pakistarr arrd therefore he hacl no right to a review board or to be

releasecl until r-leterminect by he competent authority' In support of

his contentions he has ptacerJ reliance on Moulvi Farid Ahmad v

Government of Pakistan (PLD 1965(W.P.) Lahore 135, State of

Maharashtra v Bhaurao Puniabrao Gawande (AIR 2008 supreme

Cou::t 7705), Liversidge v Anderson and Another (AIl Englancl

Law Reports Annotatecl-338), Miraj Muhammad Khan v

Government of West Pakistan and Superintendent of Jail,

Karachi (PLD 7966 (W.P) Karachi 2BZ), Syeda Shamim Akhtar v

Covernment of Pakistan and 3 Others (1'996 P Cr'L'J 326), Aamna

Bibi v Government of Balochistan (2003 YLR 7460), saadullah v

secretary, Home Department and Another (PLD 1986 Quetta 270),

Federation of Pakistan v Mrs. Amatul ]alil Khawaja (PLD 2003 sc
442), Syed Muhammad AIi v Government of Balochistan (1999 P

Cr.L I 7490), Malik Mushtaq Anwar v District Magistrate, Lahore

(7971) P Cr L J 658), Part Cargo v Steamship "Zamota" (Privy

Lotmcil Appeal No.109 r.rf 1915), R v Secretary af Stat'e for the

J

+-



I I

{-

ll

Home Department, ex parte Hosenball (All England Law Reports-

452), Secretary of State for the Home Department v Rehman (

2001 UKHL-47), Karpal Singh v Minster for Home Affairs and

others (1989 LRC (Const) Malaysia -648), Teo Soh Lung v Minister
for Home Affairs and Others (1990) LRC (const) Singapote-490),

Chan Hiang Leng Colin and Others v Minister for lnformation
and the Arts (7997) 7 LRC -1,07 Singapore), Wang and Others v

Chief of Staff, Supreme Headquarters, Lagos and Others (1986)

LRC (Corrst) F-ligeria -320), H. Shah v State of W'8. (AIR 1,974 SC

7754), Mohd. Subrati v State of W.B. (AIR 7973 SC 207), Reference

No.01 of 1965 decided on 8th February 1965 (PLD 1966 (W.P.)

Karachi 160), Bull v. Minister of Home Affairs ((1987) LRC (Const)

Zirrrlralrwe 547), excerpt from The |udiciary and Emergency

Powers* Australia, Second Edition, Cambridge University Press

and various Terrorism laws applicable in the UK which concern Pre

charge cletention and scholarly articles on this issue. Learned

Rdditional Attorney General produced a notification issued by the

Ministry of Interior where by the Federal Government had

clelegaterl its powers through S,33 of the ATA to Home Secretaries

to issue orclers under S.11 EE and as such in this respect he

contenclecl that the preventive detention orders issued by the

Coverntneut of Sindh under the ATA had been legally issued'

Ar,1c{I. Prosecutor General Sindh under instructions of the

Plosecutor Ceneral Sindh adopted the arguments of learned

Advocate General Sindh."

5, We have hearti the parties at length, considered the record and the

relevaut law including that citer-l at the bar.

'16. At the outset we would like to note that Pakistan is governe<l by

tlre Constitution of 7973 as amended from time to time which is a blend of

secular law anrl Islamic law as is made clear by both the preamble of the

Constitution ancl the Objectives resolution at Article 2 (A) which forms a

part of the Constitution. When the Constitution is read in a holistic

lnanner it is apparent that the form of Government in Pakistan is one of

parliamentary democracy based on the trichotomy of Powers between the

oxeclrtive, legislature ancl the judiciary where checks and balances on each

organs powers are ensurerl by the other organs of the State. The

Copstitufion through nurnerous of its Articles ensltres the independence

l

,of the jucliciary and the rule of law and the due process rights under the

iaw of its citizens as woulcl be expected in any civilized society and

islarnic welfare state.

77. In our view one of the key atfributes of our Constitution is that it

seeks to protect and safeguard the rights of the individual from misuse or

alrrrse of execr.rtive PO\ /e r and does so by enshrining a number of

I
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t-unclarnental rights which are found in Chapter one of the Constitution- It

also i1 our view aims to strike a fair balance in respect of legal and

legitimate preventive detention of citizens in appropriate cases in the

i.terest of the State based on sound reasons and prevent such detention

Lreirrg misused for ulterior purposes by the executive.

18. We set out below a number of the Articles of the Constitution in

,raterial part which we consicler are relevant in terms of this petition with

t5e most irnportant ones in our view based on the particular facts and

circumstances of tiris case being Artrcies 9 and 10.

Article 4 of the constitution (although not a fundamental right as

per Chapter One of the Constitution) reads as under:-

4. Right of individuals to be dealt rvith in accordance with law,

etc.-(t ) To enjoy the protection of law and to be treated in

accorclance with law is the inalienable right of every citizen,

wherever he may be ancl of every other Person for the time being

within Pakistan.

(2) In particular-

(a) rro action detrimental to the life, liberty, body, reputation

or property of any person shall be taken except in
accordance with law;

(b) no person shall be prevented from or be hindered in

tloing that which is not prohibited by law; and

(c) no person shall be compelled to do that which the law

cloes not require him to do.

Chapter One of the Constitution creates certain

fundamental rights'

Those Articles of the constitution which create fundamental

rights ancl set out the consequences of their breach which we

consi,ler applicable to the petition in hand are set out as

under in material Part.

8. Laws inconsistent with or in derogation of Fundamental

Rights to be void.- (1) Ary law, or any custom or usaSe

I"raiing the force of law, in so far as it is inconsistent with the

rights conferred by this Chapter, shall, to the extent of such

inconsistency, be void.

(2) The State shall not make any law which takes away or

abriclges the rights so conferred and any law made in

contravention oT this clause shall, to the extent of such

corrtraveution, be void.
t-/
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(3) T'he provisions of this Article shall not apply to-

(a) Any law relating to members of the Armed Forces, or of

the Police or of such other forces as are charged with the

maintenance of public order, for the purPose of ensuring the

proper rJischarge of their duties or the maintenance of

discipline among them; or

1[(b) any of the-

(i) laws specified in the First Schedule as in force

immediately before the commencing duy or as

amended by any of the laws specified in that

Schedule;

(ii) other laws specified in, Part I of the First

Scheclule;I

and no such law nor any Provision thereof shall be void on

the ground that such law or provision is inconsistent with,

or repugnant to, any provision of this Chapter'

(4) Norwithstanding anything contained in paragraph (b) of

ciause (3), within a period of two years from the

comrnencing d,ay, the appropriate Legislature shall bring the

laws specified in 2[Part II of the First Schedule] into

conformity with the rights conferred by this Chapter:

Provided that the appropriate Legislature may by resolution

extend the said period of two years by a period not

exceeding six months.

Explanation.-lf in respect of any law IMajlis-e-Shoora
(Pirliament)] is the apPropriate Legislature, such resolution

shall be a resolution of the National Assembly'

(5) The rights conferred by this Chapter shall not be

susperrcle.l except as expressly provided by the Constitution'

g,--- Security of person. No Person shall be deprived of life

or liberty save in accordance with law'

10. Safeguards as to arrest and detention.-(1) No person

who is arrested shall be detained in custody without being

inforrretl, as soon aS may be, of the grounds for such arrest,

nor shall he be clenierj the right to consult and be defended

by u legal practitioner of his choice.

(2) Every person who is arrested and detained in custody

unutt be- pioduced before a Magistrate within a periocl of

twenty-four hours of such arrest, excluding the time

,-,*.*rrury for the journey from the place of arrest to the

Court of the nearest Magistrate, and no such person shall be

rJetained in custody bryond the said period without the

authority of a Magistrate. .
,/
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(3) Nothing in clauses (1) and (2) shall aPPly to any person

wlro is arrested or detained under any law providin g for

preventive detention.

(a) No law providing for preventive detention shall be made

except to deal with persons acting in a manner prejudicial to

the integrity, security or defence of Pakistan or any part

thereof, or external affairs of Pakistan, or public order, or the

rnaintenance of supplies or services, and no such law shall

authorise the detention of a person for a period

exceei-ling l[three months] unless the appropriate Review

Board has, after affording him an opportunity of being heard

in person, reviewed his case and reported, before the

expiratiorr of the said period, that there is, in its opiniorr,

sufficient cause for such detention, and, if the detention is
corrtinued after the said period of l[three months], unless

the appropriate Review Board has reviewed his case and

reported, before the expiration of each period of three

mbnths, that there is, in its opinion, sufficient cause for such

cletention.

Explanation l.-ln this Article, " the appropriate Review

Board" means,

(i) in the case of a person detained under a Federal Law, a

Boarrl appointecl by the Chief Justice of Pakistan and

consistiug- of a Chairman anr.l two other Persons, each of

whom is tr has been a ]udge of the Supreme Court or a High

Court: arrd

(ii) in the case of a person detained under a Provincial Law,

a Boarcl appointert by the Chief Justice of the High Court

concernecl anr.l consisting of a Chairman and two other

persons, each of whom is or has been a Judge of a High

Cou rt.

Explanation II.-T'he opinion of a Review Board shall be

expresse,l in terms of the views of the majority of its
rnetnbers.

(5) When any Person is detained in Pursuance of an order

,r"tua" under any law providing for preventive detention, the

authority making the order shall, 2[within fifteen
daysl from such cletention, communicate to such person the

grounrls on which the order has been made, and shall afford

ni* the earliest oPPortunity of making a rePresentation

against the order:

providerJ that the authority making any such order may

iefuse to rlisclose facts which such authority considers it to
be against the public interest to disclose.

(6) 'Ihe authority making the order shall furnish to the

appropriate Review Board all clocuments relevant to the case

,i-rj*tt a certificate, signed by a Secretary to the Government

t
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concerneLl, to the effect that it is not in the public interest to

furnish any documents, is produced.

(7) Within a period of twenty-four months commencing on

ift" auy of hii first detention in pursuance of an order made

untler a law providing for preventive detention, no Person
shall be detained in Pursuance of any such order for more

tharr a total periocl of eight months in the case of a pelson

cletainetl for acting in a manner preiudicial to public order

and twelve months in any other casel

Proviclecl that this clause shall not apply to any Person who

is ernployed by, or works for, or acts on instructions received

fronr, the enemy 3[or who is acting or attempting to act in a

manner prejudicial to the integrity, security or defence of

Pakistan or any part thereof or who commits or attempts to

commit uny u.t which amounts to an anti-national activity

as defined in a Federal law or is a member of any

association which has for its objects, or which indulges in,

any such anti-national activity].

(B) '.rhe appropriate Review Board shall determine the place

of detention of the pelson detained and fix a reasonable

subsistence allowance for his family.

(9) Nothing in this Article shall apply to any Person who for

the time being is an enemy alien.

l0A. Right to fair trial. - For the determination of his civil

rights u,'ta oUtigations or in any criminal charge against him

u f,*.ro,', shall he entitled to a fair trial and due Process'l

14. Inviolability of dignity of man, etc.-(1) The dignity of

man anc1, subject to law, the privacy of home, shall be

irrviolable.

(2) No person shall be subjected to torture for the purpose of

extracting evidence.

L5. Freedom of movement, etc.- Every citizen shall have the

right to remain in, and, subiect, to any reasonable restriction

iriposed by law in the public interest, enter and move freely

throughout Pakistan and to reside and settle in any part

thereof .

25. Equality of citizens. - (1) Att citizens are equal before

law arrd are entitled to equal protection of law'

(2) There shall be no discrimination on the basis of

sex 1[***nl.

(3) Nothing in this Article shall prevent the state from

making any sPecial provision for the protection of women

and children.t
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+ lg Ip our cliscussion about the legality of the preventive detention

orclers we need to keep these Articles of the Constitution in mind which
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are appticable to all citizens of Pakistan. With respect to fundamental

rights guaranteed by the Constitution and some of these Articles of the

Constitution irr the case of Khawaia Salman Rafique V NAB (PLD 2020

456) which concerned two post arrest bail petitions in a NAB case where

the petitiorrers were still facing trial and had not been acquitted of the

charge (ar.s is the situation in the irrstant case before us where the PDO's

lrave been issuecl) the supreme court recently emphasized and

highlighted the importance of fundamental rights in the constitution in

orcler to safeguard tl-re rights of the citizens of this country in respect of an

abuse or rnisuse of executive authority including amongst others the right

to enjoy the protection of law and to be treated in accordance with 1aw

(Arricle 4 of the Constitution), the right to life and liberty (Article 9 of the

'C.orrstitutiol), the inviolability of the dignity of man (Article 14 of the

Corrstitution) aniJ equality before the law (Article 25 of the Constitution)

as set out below;

3T. Tltis country hns been achietted through the enormous sacrifices

trnd re.lentless struisl, of our forefnthers, tuith a ruill, n clear uision, and n

corrttiction for or iidrpindent democrntic state, "ruhe.rein tlrc principle of

derrrccrncy, freedom, equnlity, tolerance nnd social iusticr, o?-enunciated

hy Islnrn,"stinll he fully obsertted" and "roherein the State shall exercise its

porrrg nnd ntttho"rity- through the chosen rePresentatiue of the people", as
'n 

sncred trust, "rulrciein shaTl be guarnnteed fundamental rights including

equnlity of stntus, of opportuniiy nnd before lfrio, social, economic and

yt'otiticit jitstice, nnd'freedom of tlnught, expression, belief, faith, ruorsltip

rmrl association", "ipherein, indepetndence of judiciary shall be fully
secnred" , " So that the people of Pakistfin mfry Prosper and attain their

rightfitl nnd lwnoured plncie amongst tlw nations of the World and make

ttieii ;uu contribution toruards tnternationnl pence nnd .progress 
and

lnTrlrihess o.[ hurtutnity", l-lre nhot,e uision, conuiction nnd coruntitnrcnt

fiitl expre{ston in tli stmpe of ttw prenmble to the Constittttion of the
'Islnlrritl 

Republic of Pnkistnn, 1973 (" t)rc Constitution"), tlrc Constitution,

thnt ute ncltietted tlrough unremitting struggle of tlrc people of this

t.ountry, nfter yefirs of tti disiltusionment nnd failures, has proaided to us

,, ,onrflrti scltbnrc nnd nn imnmculate nnd robust mechanism for realizing

llte ohouu dream and to trnnslate tlrc uision nnd aspirntions of our

founrling fnthers nnd the toiling millions of this country.

38. Tlrough its Article 4 the Constitution declared that to enioy the

prote ction oi lorr, nnd to be treated in accordance tuith laru is the
'irtn!iennbte iignt of et ery citizen, nnd thnt no nction detrimental to the life,

lilttrty, hotly,*reputation or property of any person shall be taken except in

nccor-rlnnce"tuitlt larp. And in terrns of Article 5 declared obedience to the

Oonstittrtion nnd lmu to be inttiolable obligation of euery citizen, Article I
o.f tlw Constitr,ttion gttnrnntees thnt no Person shall be depritted of life or

l'iberty smte in orrorionce tpith larp. The digntty of man 
-ltas 

been protected

/7s ui, irn,iolnhle right. Equnlity of ntl citizens before the lmu, nnd

I
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tlrcir entitlement to eqttnl protection of larp has been guaranteed through

nrticle 25,

39. The Courts in Pakistan haue lealously ptotected the

fitndamental rights conferred by the constitution' ln the cnse 'f
prilristnn Broadinsters Associntion PLD 2016 SC 692, the Court

rt,itertttetl the oft repented constitutionnl principle as follotus:-.
"llndoubtedly no one cfrn be depriaed of his fundamental
rights. such rights being incapable of being diuested ot

airidged. Tlrc legislatitti poTuers conferred on the State

functionrtries can be-exercised only to regulate these rights througlt

rensonsble restrictions and that too ns may be ruandated by lmu

nnd not otherruise. The authotity wielding statutory powers

confewed on it must act reasonably (emphasis supplied) and

uithin the scope of the powets so confetred'"

40. In tlrc cnse of District Bnr Association, reported as PLD 201-5 SC

40'1., n bench consi'sting of the Full court pronounced tlmt Prominent

chnrncteristics, tp/ich defined the Constitution snd Tuere its Snlient

l:entt,tres inclnded Denrccracy, Federalism, Parliamentnnl Form 'f
Gotternnrcnl blended tpith tiw Islanic Prouisions, Independence ,f
Ir,rrlicinry, Fundamental rights, Equality, lustice and Fair Play,
protection and preseruation of the rights of minorities, both as

equnl citizens of Pakistan and as minorities etc.

In Wntnn pnrty Cnse, reported ns PLD 20LL SC 997 this Court cited witlt

ttpprot,nl, its eirlier pronouncement in the case of Eli Lilly Pakistan 2009

SCMR 127 rultich reads:'
,,lt is ttrc duty nnd obligntion of the Stnte on account af the uarious

prottisiont oi ttrc Consiitution to prouide the atmosphere based on
'honesty 

hy prouiding equnl pratection of lmu. Eaery citizen must

be treatid equatly, itignity of human being life should be

maintained, and liberty "f tife and honaut must be

guaranteed as enaisaged in the Articles 9, L4 and 25 of the

"Constitution."

41. 'flrc significnnce of protecting tiberty has also been highligltted by

this Cat.trt in tli cnse af Feclerntion of Pakistan nnd others us. Shauknt Ali

Mittrt PLD 1999 SC I 026 in tlrc folloruing ruords:-

"The perusal of the aboae quoted Article indicates that eaery

citizen and eaery other person for the time being in Pakistan

is guaranteed as his inalienable right to enioy the protection

oflaw and to be treated in accordance with law whereaer he

maV be and in particular no action detrimental to the life,

libirty, body, reputation or property of any Petson can be

taken except in accordflnce with lfrw'"

42. The tiberty antl dignity ,f m&n haae always remained

sacrosanct and haae been placed atop the fundamentafihuman
rights pedestal. lslsm has conferred upon human beings the highest

le7,d of ctignity amongst alt of Allah's ffeation anel secured and

protecied f:or tiem complete liberty within the presuibed limits.

43. It ltt{ts ttttlll bnck in the yenr 1212 that the Magna Carta

impregnably secired the liberty, freedom, Property and customs, for
t
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the people, and protected them from being banished or ruined, in

the following words:'' "1,J, firr*nn is to he tnken or imprisoned or disseised of his free
tenement or of his liberties or free cttstoms, or outlarued or exiled or

in any ruay ruined, nor ruil| rue go against such fr man or send

ngntnit hiit saue hy tmufut judgment of his peers or by the laru of

the lnnd, To no-oni witl rue sell or deny or delay right or justice."

Wl.rcrens, Article (g) (1) of tlrc lnternstianal Couenant on Cirtil and

P oli ti csl Ri gltts declared:
"Eieryone has the right to liberty and security of person.

No one shall be subjected to arbitrary arrest or detention.

IJo one shatt be depriued of his liberty except ott such

grouncls and in accordance with such procedure as are

established bY law".

siruilarly, Article g of ttrc LlniTersal Declaration of Hurnan Rights

prouides:-
,,No one shatl be subjected to arbitrary arrest, detention or

exile",

44. 'The renowned English Philosopher lohn Locke in his central

phitosoplty heliettes in a gouurnnrcnt that prottides, tohat he claims to be
'bnsic 

ntnri natural giuen-rigltts for its citizens, being the right to life,

liberty, and proPertY.

45, Ronnld Druorkin lrus coined the term 'rights as trumps' rulich

posits tlut rights slnuld, generally, trump other interests. lMile this is

not to sny thit nn indittidunl's fundnmental rights may neuelbe curtailed,

it ,rrroi, that rights are not merely aspirations that mny be

trumped at the altar of expediencq, Rather, that rights represent

the c):ontract between a State and its citizens and that rights may

not be curtailed arbi In,

46, XXIy Anrcndment to the Constitution of the Llnited States, places

tt restrnint on enforcing nny lmo rphich mny nbridge the priuileges or

imnrt.tnities of ttrc citiiens b.f tnat country, ot depriae them of life,

libertq, or property, without due process of law, or deny to them

equnl"ity or protect:ion of laws in the following words:-' 
''N o stnte shntl rnake or enforce frny laru rohich shnll abridge the_

prit,ileges or imntunities of citizens of the l.lnited States; nor shall

any state depriae any personr of life, liberty, or Property,
without due'process of law; nor deny to any Person within
its jurisdiction the equal protection of the laws"

In the words of an Indian Supreme Court ludge:-

"Life and personal liberty are the most prized possessions af

an indiui'dual, The inner urle for freedom is a natural

phenomenon of euery human being. Respect for life, liberty
'and 

property is not merely a notnt or a policy of the state

but an ittrittol requirement of any ciailized society."

Chnnrhers' Trpentieth centttnl Dictionnry defines "liberty" tls,

" Freedont to do as one plensis, the unrestrained employment of

nnturnl rigltts, poT|er o.f free chfince, priuileges, 
. 
exefttption,

relaxntio";f restrnint, the hounds tuithin rphiclt certain prittileges 
.
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twe enjoyed, freedofit of speech and nction beyond ordinary

si1rilit! . . ..

Dicey in his treatise on constitutional Law obsented that,
,,personal liberty, frs understood in England, mean: in

substance a pirson,s right not to be subiected to

imprisonment, arrest, or other physical coercion in frny

mnnner that does not admit of legal iustification..,

69. lt is the duty and obligation of the state to ensure that the

Constitution reigns supreme ind the rule of law is all peraading so

as to create an enuironment conduciae to the expression of diaerse-

icleas. The state is obliged to ensure that eaery citizen is treated

equally and that his tifr, dignity, honour and property is fully
secured.

70, Tlds Court in the case of lsmneet Vs, The State (201'0 SCMR 27)

obsen ed ns follorus:
" our constitution is based on the concept of welfare state

wherein the principle ,f democracy, freedom, equality

tolerance and'sociai iustice as enttnciated by Islam, should

fully be obseraed. The mandate of the Constitution enuisages

thnt ert€fa persnn lms to obey tlw constitution tts it demands

loynlty on,l obrdience. Constitution is a social binding contract

hetrueen tlrc stnte and the people, Euery orTnn of the state

should act within its parameters as defined by the

constitution without meddling into the matters of the other 
-

orgnns, Media rtiln ncts as n fourlh and equalty imp.ortant piLlar of 
-

tlrc stnte, needs to highlight the chnracter of the Foundercf
pnkistan so that people-can- adopt his teachings to get rid of ezrils.

tike greed nnd htst and toil for the roelfare of the Stnte nnd people of

Pnkistnn".

71. ln exercising its powet and authority, NAB should not lose

sight of the welt-eitren'ched legal principle that no power conferred

ufrrn ixecutiae or public authority is unfetteted. Euery executiae

a'.ct has to be founied in law and has to be exercised as prescribed

thereby, particularly, where the exercise of such Pow:L tends to

intrude into the constitutionalty guaranteed rights. This is el)en

n.tore pertinent when such action aiolates the liberty of a Perconl or

is likely to hurt his honour, and dignity. The burenu slnuld remain

nrinrl.fttl of ilrc fact tlmt tlw poruer to arrest, ns conferred by Section 18 (e)

renrl tpitlt section 2a of ilu NAO, is always subiect to reuiew by the

constitutional ,ouri, on the ground of fairnesst proportionality,

rensonableness, and necessity. lt hardly needs frfiy emphasis that

atl powers in a democratic state Soaerned-under a constitution, are

to be exercised iustly, fairly ond 7o, the public good only' No

authority or state inistitutiin, howsoever mighty can unlawfully

cttrtail the rights guaranteed by the constitution,

22. Arrest of nny persln is n gratte mntter, Cnpricious exercise of tlrc

poTUer to nrrest'lms deleterious ,ritrqurnces, thus ligttlighting tlrc need to

exercise it tpitlt cfire, crtution nnd sensitirtity. Arrest af a person has to be

J
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jt.tstified not only by referring to primn facie euidence and adequate

nctionnble nrnterial sufficiently connecting the Persofi toith the

offencelcrinrc complained of, but nlso by shoruing thnt in the giuen

circurmstfinces, there T()ere no other less intrusitte or restrictiue meilns

atrnilnble, The power of anest should not be deployed as a tool of
oppression and harassment.

7J, This Cottrt, nfter exlmustittely examining the prouisions of Cr,P C:

in tlrc cnse titled "Muhnmruad Bnshir u, stntion House officer, okara"

tpro 2007 sc 539J held that arrest of an nccused by o police officer

ruoslrl not be justified on tlrc sole ground that an FIR was registered and

Itecnutse the lnttei tpns noruinated therein. There must be sufficient

incriminating matetiat to iusttfy itepriuation of liberty. The august

Supreme Coirt has explicitly declared arbitrary exercise of power

to arrest as 'abuse ,f authority', The aboue uieru ltttts recently

renffirnrcd by n lnrger Bench of the nugust Supreme _Cour-t 
in the case

Litl;(t "Mst, Sughrnn u. The State" IPLD 20L8 SC 595] by obsenting]

" Ordinirily no person is to be arrested straightaruay o_nly because

he has been nominnted ns nn accused person in an FIR or in any

otlw t,ersion ,f the incident brought to tlrc notice of the

inuestignting officer by nny person until the inuestigating officer.

feels titityira ihnt sufficient justification exists for lds arrest and
'for 

u,tch jusilficntion he is to he guided by the relertant prortisions
'of 

the Code 
-of 

Criminal Procedure, 7898 and the Police Rules,

1934. Accordi'ng to the releuant prouisions of the said Code and the

Rules o ,urprrl is not to be nrrested straightatuly or ns a mntter of

coltrse nnd, unless tlrc situation on the ground so ruarrants, the

nrrest is to he deferred tilt such time that sufficient material or

ertidence beconrcs nttnilable on tlrc record of inuestigntion primn

.fncie satisfying the imtestigating officer regnrding correctness of

tlw nttegiitons let,elled ngninst such suspect or regarding his

inz,oltteruent in tlrc crime in issue,"

74, ln fi judgnrcnt of the Hause ,f Lords titled "Liuersidge r)'

Anderson" reported ns t1g41l 3 Att E.R 338, Lord Atkin, in tlrc context

o.f nn nctiort for false imprisonrnent, has highlighted the importance

of liberty ns follows. -" "ilp ptntntiys right to pnrticulars, hott)euert is based upon a much

hrond,er groiind, ind on a principle ruhich again is one of tlrc pillars

of liberty, in that in English lau eaery imprisonment is prima
jacie inlawful and that it is fo, a Person directing

imprisonment to justify his act. The only exception is in respect

of 
'rrnprisonnrent 

ordered by o judge, ruho fronr the nature of his

ipto' cnnnot he sued, and the ualidity of uthose iudicial decisions

cnrunot, in such proceedings tts tlrc present, be questioned."

75. while dealing with the cases pertaining to the liberty of a

person, *, ,tould not lose sight of a fundamental principle

of criminal iurisprudence that fl Person is presumed to be

innocent until proaen guilty. This principle stems f'o* n

genernl ruile tlmt burden of proof in n criminal cfrse is on the

prosecution to establish ttrc guilt of an accused beyond reasonable

cloubt. The justification fir the aboae principle is that the

outcome a'wrongful conaiction is far worse than that of a

wrongfut acquittat. we should also remain mindful of the

fact tlrot the public interest in ensuring that no innocent

person is incarcerated, subject to humiliation and conaicted,t

<
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grefrtly oaerwhelffis the public interest in securing

ionuiition ,f the guitty. Thus, the concept ,f the

presumption of innocence is imperatiue, not only to ptotect
-an 

acciused ofl trial, but to secure and maintain public

confidence in the faitness, impartiality, integrity and

security of the criminal iustice system".

20. Thus, in our view, like the power of arrest, the Power to detain

someone without charge and deprive them of their liberty cannot be used

in a whirnsical or arbitrary manner but must be based on some solid,

cogent, reliable material and must be anchored on a bonafide exercise of

such power.

?1. The First Preventive Detention Order (First PDO) under S'3 (1) of

the West Pakistan Maintenance of Public Order 1950 (MPO) dated

02.04.2A20 was issueti by the Covernment of Sindh for a period of 3

For ease of reference both S,3 (1) MPO and the First PDO are set out

' S,3(1) MPO.Power to arrest and detain suspected

persons.-

(1) Government, if satisfied that with a view to preventing

any person from acting in any manner Preiudicial to public

safety or the maintenance of public order it is necessary so

to d;, may, by an order in writing, direct the arrest and

detention in such custody as may be prescribed under sub-

section (7), of such Person for such period as may, subject to

the other provisions of this section, be specified in the order,

ancl Government, if satisfied that for the aforesaid reasons it

is necessary so to do, may extent from time to time the

period of such detention for a period not extending six

months at a time.(bold added)

23. The First PDO

GOVERNMENT OF SINDH
HOME DEPARTMENT

ORDER
NO.SO(JUDL.II) / HD / 6-2/2020 Whereas, according to letter

received from Deputy Inspector General of Police CIA

Sindh Karachi vide NIo.DIGP/CIA/RDR/4532/Karachi
dated 02.04.2020, wherein he has reported that appeal vide

constitutional petition No.6B/ 2072 of Ahmed omer shaikh

s/o Saeed Ahmed along with co-accused Ahmed Umir

shaikh s/o saeed Ahmed shaikh, Fahad Nasim Ahmed s/o

I.Jasim Ahmed, Syed Salman Saqib s/o Syed Abdul Rauf,I

--#
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ancl Sheikh Muhammad Adil s/o Abdul shakoor in Daniel

Pearl Case has been accepted and decided by Hon'ble High

Court. The DGP CIA Karachi has informed that it is

apprehended that the release of said accused will create

r"iir,rr law & order situation, therefore, Deputy lnspector

General of Police cIA Karachi has recommended that they

may be detained for a period of 03 months;

2. AND WHEREAS, the Government of Sindh on the

basis of request and considering the merits of the case is

satisfied that there is serious apprehension of public safefy,

in case the persons are released, that they may act against

the interest of the country and public and that the Presence

of Ahmed Umir Shaikh s/o Saeed Ahmed Shaikh, Fahad

Nasim Ahmed s/o Nasim Ahmed, syed salman saqib s/o
syed Abdul Rauf, and sheikh Muhammad Adil s/o Abdul

Shakoor at any public place is likely to pose glave threat to

the public saflty and cause breach of peace and tranquilify;

3. AND NOW THEREFORE, in exercise of the powers

uncler section 3(1) of the West Pakistan Maintenance of

Public Order Ordinance, L960, the government of Sindh has

sufficient reason to believe that Ahmed Omer Shaikh s/ o

saeed Ahmecl, Fahad Nasim Ahmed s/o Nasim Ahmed,

syed salman saqib s/ o. syed Abdul Rauf and sheikh
Muhammad Adil s/ o Abdul Shakoor be arrested and

detained for a period of 03 months from the date of arrest.

Their custocly shall be placed under the Senior

Superintenclent of Central Prison Karachi'

4, The grounds of their detention order are narrated in
Para-L above.

5. They shall be at liberty to make a rePresentation to the

Provirrcial Government against this order'
sd/ -

ADDITIONAL CHIEF SECRETARY
HOME DEPARTMENT
Karachi dated 02.A4 -2020"

?4. That irnmetliately after the expiry of the First PDO the Second PDO

under S.11 EEE of the Anti Terrorism Act 1997 (ATA) dated 01.07.2020

was issuecl by the Government of Sindh for a further period of 3 months a

few days after all the petitioners had been placed on the IV Schedule of

rlre ATA by the Government of Sindh by virfue of S.11 EE ATA by

N o rificarion tlared 29.06.2020 (the lrJotification)

ZS. For ease of reference S.1LEE, S.LlEEE ATA 7997, the Notification

and the Second PDO are set out below; .
+/
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s,11EE. Proscription of Person. 1t(1) The Federal Government

may, by orcler published in the official Gazette, list a person as a

proscribed perion in the fourth Schedule on an ex-Parte basis, if
there are reasonable grounds to believe that such person is -
(a) corrcerned in terrorism;
(U; u" activist, office bearer on an associate of an organization kept

uncler observation under section 11D oI Proscribed under section

118; and
(c) in any way concerned or suspected to be concerned with such

oiguniruiion or affiliatecl with any grouP or organization suspected

to Le involvecl in terrorism or sectarianism or acting on behalf of, or

at the tlirection of, any person or orSanization proscribed under

this Act.
Explanation.- The opinion concerning reasonable grounds to

buiiev" may be form*d or'r the basis of information received from

any credible source, whether clomestic of foreign including

gor..r-rrrental and regulatory authorities, law enforcement

fg*r-rcies, financial intelligence units, banks and on-banking

cornpanies and international institutions.] 1 [(1A) The grounds

shall be communicated to the proscribed person within three

days of the passing of the order of proscription'] (2) Where a

p*rror,', name is listeri in the Fourth Schedule, the Federal 1* * * as

il-,* .ur* may be, with out preiuclice to any other action which may

lie against such person under this Act or any other law for the time

bein[ in force, may take following actions and exercise following

powers, namely:-

(a) require such Person to execute a bond with one or more sureties

to the satisfaition of the Disfrict Police Officer in the territorial

limits of which the said person ordinarily resides, or carries on

business, for this good blhaviour and not involve in any act of

terrorisrn or in any ffranner advance the objectives of the

organization referred to sub-section (1) for such period not

excee,ling three years and in such amount as may be specified:

Providerl that where he fails to execute the bond or cannot produce

a surety or sureties to the satisfaction of the District Police Officer

orcler him to be detained and produced within twenty-four hours

before a court which shall order him to be detained in prison until

he executes the bond or until a satisfactory surety or sureties if
requirecl t areavailable or, failing that the term of the order under

clause (a) expires:

providecl further that where he is a minor, the bond executed by u

surety or sureties only may be accepted;

(b) require any such person to seek prior permission from the

officer incharge of the Police Station of the concerned area before

moving from his permanent place of residence for any period of

time ancl to keep hirn informecl about the place tr1 would be

visiting ar-rcl the purro.rr, he would be meeting during the stay;

(c) require:-
(i) that his movements to be restricted to any place or area

specified in the order; .

?
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(ii) hirn to report himself at such times and places and in such

rnode as may be specified in the order;

(iii) him to iomply with both the direction; and

it"i that he shall not reside within areas specified in the

order;

(ci) ulirect that he shall not visit or go within surroundings specified

in the order including any of the under mentioned places' without

the written permissiorr of the officer incharge of the Police Station

with irr whose jurisdiction such place is situated, namely:-

(i) schools, colleges and other institutions where persons

unrler twenty-one yeari of age oI women are given education or

other training or are housed Permanently or temporarily;

(ii) theatres, cinemas, lairs, amusement parks, hotels, clubs,

restaurants, tea shops and other place of public entertainment or

resort;
(iii) airports, railway stations, bus stands, telephone

exchanges, television stations, radio stations and other such places;

(i*v) public or private parks and gardens and public or private

plaving fields; and' r 
fr) the scene of any public meeting or procession of any

assemblage of the public whether in an enclosed place or otherwise

in connectio. with any public event festival or other celebrations;

(e) check and probe the assets of such persons or their immediate

iamily members i.e. parents, wives and children through police or

a,-,y ott-rer Government agency, which-shall exercise the power as

are availal:le to it under the ielevant law for the PurPoses of the

investigation, to ascertain whether assets and sources of income ale

Iegitimate and are being spent on lawful objectives:

Provicled that no order unrJer clause (d) or (e) above shall be made

operative for a period of more than three years; and

(f) mor-ritor ancl keep surveillance over the activities of such Person

through police or any other Government agency or any person or

authority designated for the Purpose'

(3) [Where any person is aggrieved by the order of the Federal

Government made under *,rU- section (1), he rflillr within thirty

days of such order, file a review application, in writing, before

the Federal Government stating the grounds on which it is made

and the Government shall, aftei hearing the applicant, decide the

matter on reasonable grounds within ninety days.]

(3A) a person whose review application has been refused under

,.rU-r".tion (3) may file an appeal to the High Court within thirty

days of the refusal of the review application']

(a) Any person who violates a direction or order of the Federal 1* *

* or any terms of bontl referred to in sub-section (2), shall be

punishable with imprisonment of either description for a term

wlrich may extencl io three yearc, or with fine, or with both']

*
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11EEE. (1) Powers to arrest and detain suspected persons'- (1)

Government if satisfied that with a view to prevent any Person
whose name is included in the list referred to section LLEE, it is
necessary so to d.o, may, by order in writing, direct to arrest and

cletain, in such custocly as may be satisfied, such person for such

periocl as may be specified in the order, and Government if

iatisfied that for the aforesaid reasons it is necessary so to do, may,

exten6 from time to time the period of such detention for a total

period not exceeding twelve months.

(2) the provisions of Article L0 of the Constitution of the Islamic

ifep"blic of Pakistan shall mutatis mutandis apply to the arrest

u,rd d*tention of a person ordered under sub-section (1)'l

26. The Notification dated 29.06.2020 issued by the Government of

sindh placing the petitioners on the IV Schedule of the ATA by virtue

of S.11 EE ATA.

NOTIFI CATIO

.GOVERNMENT OF SINDH
HOME DEPARTMENT

N

{

NO.SO(JUDL-II)HD/ 6-2 / 2020: Whereas, t
Police Sindh Karachi vide letter No.AlGP

he Inspector General of
/ Lesat flIWC.l CPo/

1.00-L03/2020 dated 26.05.2020 has recommended in view of report

of Additional Inspector General of Police Counter Terrorism

Department (CTD) Sindh Karachi vide letter

NO.ADDL:IGP/CTDAIAP-TAP/4th schdl-l 5454'671. dated

26.a6.2020 to pir.e/enlist the following four (04) persons on the

Iist of Fourth schedule of Anti-Terrorism Act,1997:'

AND WHEREAS, Section 11-EE of the said Act read with National

Crisis Management Cell, Ministry of Interior Notification S-R.O.

(7) / 201,4 .1ite.1 19.1,0.2074 empowers the Government of

Sinclh/ Home Secretary of Province to notify the name(s) of such

person(s) to be entered in the Fourth Schedule of the Act abid;

NOW THEREFORE, in exercise of the powers conferred under

Section 11 EE of the Anti-Terrorism Act, 1997 the names of above

mentiorlecl persons are hereby entereiC in the Fourth Schedule of

tlre ATA, 1.997 for a period of three years with immediate effect,

unless otherwiru .*r.i.,ded or withdrawn by the Government of

Sindh,

Without prejudice to any other action which may lie under any law

for the tirne being in force they shall:-."?

Sr

#

Full Name

Ahmed Omer Saeed Shiakh @ Bashir s/ o Saeed

Ahmed Shiakh

Chaoudry01

Ahmedaseemo I{SaseemNahaclFa2
Abdul RaufSalman ib @ Ali unaid s o03

Shakooru1AbdoSAd deeuhammaMShaikh04

,)?
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(a) Execute a bond with one or more sureties to the satisfaction of

the District police Officer in the territorial limits of which the

said person ordinarily resides, or carriers on business, for his

good behavior and not to involve in any act of terrorism or in

any manner advance the objectives of the organization referred

to in sub-section (1) of Section 11-EE for such period not

exceecling three years and in amount of Rs.500,000/-

Providecl that where he fails to execute the bond or cannot

produce a surety or sureties to the satisfaction of the District

irolice Officer oid., him to be detained and produced within

twenty four hour before a Court which shall order him to be

cletainecl in prison until he execute the bond or until a

satisfactory surety or sureties if required, are available or failing

that the term of order under clause (a) expire;

(b) inform the officer incharge of the Police Station of the concerned

area lrefore moving out of his place of residence;

(c) Be required:-
(i) That his movements to be restricted to the neighborhood

and surroundings of residence registered with Police

Station;
(ii) To get written permission from SSP concerned for any

rrtovement out of restricted area;

(iii) To comply with both the directions;

(d) Report to the Police Station concerned once in a week.

Their activities shall be monitored and kept under surveillance by

the concerned Senior Superintendent of Police and any other

government agency or any person or authority aS may be

Ierigr-,utecl anylime for this purPose by the Government of Sindh'

The listed person(s) may appeal to the Government of Sindh

in terms of section 11-EE of ATA Act within 30 days of issuance of

this notification.

sd/ -

ADDITIONAL CHIEF SECRETARY
HOME DEPARTMENT'

27 The second PDO

" No.SO(]ud-lI)HD / 6-2 / 2020

GOVERNMENT OF SINDH
HOME DEPARTMENT

Karachi Dated 1't Jul1l 2020

ORDER
No.SO(Jud-lI)HD /6-2/202A whereas the Inspector General

of Police vide letter No.AIGP/Legal-Lil/LC/CPOl100-
312020 datecl 26*" ]une, 2020 forwarded the

recommendation as received from the office of the

Additional [nspector General of Police (CTD), Sindh letter

N o. Addl:lGP/ cTD/ NAP/ TAP/ +tt' schedul e-I / 5464-77

clated 26tt June, 2A20 for inclusion of following Persons

affiliated with terrorist organization and involved in

terrorist acts in the 4th schedule under section LLEE of the

Anti-Terrorism Act, 1997. ,
?
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1) Ahrnecl Omar Saeecl Shaikh @ Ch, Basheer s/ o Saeed

Ahmecl Shaikh
7) Fahad Naseem s/o Naseem Ahmed'
3) Syerl Salman saqib @ Al Junaid s/o syed Abdul Rauf.

4) Shaikh Muhammad Adeel s/o Abdul Shakoor

whereas being satisfied the Government of sindh
included the names of these four individuals in the 4th

Schedule under the Anti-Terrorism Act, 1997 vide order

No. So(Jud-II) H Dl 6-2/2020 dated 29.06.2020'

Now the DIGP South has reported vide letter

No.DIGP/SZ/ZlB/20 249/2020 dated 29ttr june 2020 that

while being on 4tr'Schedule these four Persons will be able

to move around / establish or re-establish networks for the

purpose of furthering any terrorist activity being affiliated
in past with such organization.
NOW THEREFORE the Government of sindh being

satisfied that there exists apprehension that any or all of

these four persons named above rnay indulge in networking

/ terrorism if released and therefore are required to be

cletained for the pulPose of maintaining Peace and

tranquility by way of detaining them and hence under

section L1EEE of Anti-Terrorism Act, 1997 hereby direct

that these four Persons namely 1) Ahmed Omar Saeed

Shaikh @ Ch. Basheer s/ o Saeed Ahmed Shaikh 2) Fahad

Naseem s/ o Naseem Ahmed 3) syed salman saqib @ AI

Jurrairl s/o Syetl Abdul Rauf and a)Shaikh Muhammad

Acleel s/ o Abdul Shakoor be arrested and detained for a

periorJ of 03 months. Their custody shall be placed under

the Senior Superintendent of Central Prison, Karachi or

Sukkur whichever is nearest / applicable.

The order shall be served upon the person named above

who shall have the right to consult and be defended by legal

petitioner(s) of their choice.

sd/ -
ADDITIONAL CHIEF SECRETARY

HOME DEPARTMENT.'

ZB. That during the pendency of the Second PDO and in continuation

of the Seconci pDO the Third PDO under S.11 EEE of the Anti Terrorism

Acr lgg| (ATA) read with Article L0 of the Constitution dated 28.09.2020

was issuecl by the Government of Sindh for yet another period of 3

months

29. The Third PDO is set out below for ease of reference:

GOVERNMENT OF SINDH
HOME DEPARTMENT

I

I
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NO.SOUUDL.II)|HD/6-212020 whereas, Deputy Inspector

General of Police sindh Karachi vide

No. DIG P / SZ / ZIB / 20655 / 2A20, has recommended for the

preventive detention of the following persons affiliated
with terrorist organization and involved in terrorist acts

and whereas secret reports received from concerned

agencies also support the contention of police in respect of
those individuals;-

1. Ahmecl Omar Saeed Shaikh @ Ch' Bashir s/ o Saeed Ahmed

Shaikh.
?. Fahad Naseem s/o Naseem Ahmed
3. Syecl salman saqib @ ali Junaid s/o syed Abdul Rauf

4. Shaikh Muharnmad Adeel s/o Abdul Shakoor

2, AI,ID WHEREAS, the Government of sindh after

carefully consiciering the reports and inputs from relevant

law enforcement agencies is satisfied that the grounds exist

for extending preventive rJetention of the above said

persons;

3. AND NOW THEREFORE, thc GOVCTTNENt Of SiNdh

after being satisfied, and in continuation of this

department order of even No. dated 0'1..07.2020, hereby

clirects that the Persons named above be detained for a

further period of three months on expiry of current

detention under section 11EEE of ATA 1997 read with
article 10 of the Constitution of Islamic Republic of

Pakistan. Their custody shall be placed under the Senior

Superintendent of Central Prison Karachi or Sukkur

whichever is applicable to the above detained individuals'

sd/ -
ADDITIONAL CHIEF SECRETARY

HOME DEPARTMENT
Karachi dated 28.09 .2020"

30. This Third PDO is due to expire on27.72.2020 as confirmed by the

learnecl Advocate General Sindh.

31. At the outset we find that the Home secretary had the lawful

authority to issue a Notification under S.11EE of the ATA which power

ha.l been delegatecl to him under S,33 ATA by the Federal Government.

As S.11 EEE ATA refers to "Government" which as per the definition

section of the ATA can be either Federal or Provincial Government the

Hgme Secretary also had the authority to issue an order under S.11 EEE

A'I'A
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L 32. We note that botl'r the first PDO and the second PDO have now

expirerl and are no longer in the field and as such we shall not determine

their legality. Their significance so far as this petition is concerned is to

provicle us background information being a part of the so called, "facts

and circumstances of the case" and as such reveals to us that the First

pDO was issued immediately after the petitioners were acquitted by this

court altl were lawfully entitled to be released and as such deprived them

of their li6erty for 3 months, that it was based on information provided by

the police and that immediately prior to its expiry the petitioners were

lotified by the Government of Sindh as being on the 4th Schedule of the

ATA by virtue of S.11 EE ATA and on its expiry the Second PDO under

S.11 IIEE was immediately issuecl and came into effect which ensured that

the petitioners remained in jail for yet another 3 months and that it was

issuecl uncler the ATA and not the MPO on recommendations made by the

police.

33. We will therefore rule only on the legality of the Third and final

pDO whilst considering the background to the first and second PDO's to

assist us in determining both the legality of the Third PDO and the

bolaficles of the Government of Sindh in issuing the three successive

IrDO's.

34. 'fo assist us in reaching this decision we shall briefly consider the

backgrouncl of petitioner Omar Sheikh and the other three petitioners. All

four of them were convicted for their involvement in the murder and

t<itlnapping for ransom of Daniel Pearl under the ATA who was a US

citizen whilst he was in Pakistan working for the Wall Sfreet Journal. At

the tirle of the trial of the petitioners no evidence came on record that the

petitioners worked for Ar-eaeda or any other banned terrorist

organization. The abcluction ancl murrler took place in 2002 over L8 years

ago whicl-r was at the start of the so called "\ /ar on terror" when such

groups as the PTT or many other terrorist otgantzations had not yet come

ipts existence. For the last 18 years they have been in jait either as UTP's

or cgnvicts. During this time no material has come on record that any of

the petitioners were associating themselves with any banned organization

or proscribed person (in fact petitioner Omar Ahmecl Shaikh was confined

alone in a cleath cell) through prison visits, intercepts, video recordings so

in effect since the start of the war on terror the petitioners have been out of
)
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the picture. In fact if the petitioners were regarded as so dangerous

terrorists why were their names not put on the 4th Schedule to the ATA

prior to the abduction and murder of Daniel Pearl in 2002 which they

were not anrl there was not even an FIR outstanding against any of them

in 2002 or at the time of their arrest back in 2002 or immediately on their

acquittal if this was justified and why were their names only placed on

the 4rh Schedule of the ATA by virtue of S,11 (EE) iust shortly before the

first PDO was about to expire and a new PDO under S.11 EEE was

about to be passed. At this time there was not even an FIR in existence

agairrst any of the petitioners. In our view the answer is obvious. Namely,

this coulcl justify their detention under S.11 EEE ATA despite their being

no rlaterial before the Government of Sindh to show that on an objective

assessment of the same that the competent authority could be satisfied

that that any of the petitioners belonged to a banned organization or

woulci involve thernselves in terrorist acts on their release. Even the

reasons for placing the names of the petitioners on the IV Schedule of the

ATA were spurious and without justification. In the comments filed by

AICP Legal II dated 02.7L.2020 the reasons were stated as under;

"That during the course of Provincial Committee meeting cases

were cliscussed thoroughly and keeping in view the degree /
severity of crime, number of cases registered, the potential of
future damages(s), the following four [04] persons (the petitioners)

involved in the case FIR No.24/2002 u/ s 365-A1 368/ 3A2/ 1,09 / 201''

A/ 34 PPC r /w 7-A,8(a)(v)(c), 11/n(a)(b)(c), 6(2)(b)(c)(e)(f), 11-H(3-

4), 11/v(Ixa)(b)(2), 17/L (uXb), 7 (a)(b)(z), 77/H (2)(a)(b),

11/W(I)(II), 7 of the Anti-Terrorism Act, 1997, PS Artillery Maidian
were proposecl to be placed on the 4th Schedule of the ATA."

35. IJaser.l on this recommendation all the petitioners (without

in,Jepeldently assessing each of their cases on merit) were all placed on

tl-re IV Scherlule of the ATA by the Government of Sindh. Significantly,

the petitioners hac{ been acquitted of all such offenses mentioned in the

recorrunenclation and no FIR was outstanding against any of them and

there was no material to show that any of the petitioners were a part of a

banned/ proscribed organization.

36. Even DIGP South Zone in his letter dated 29.06.2020 whose

recornmenciation was also taken into account only recolrunended that the

petitioner's names be placed on the 4th Schedule of the ATA for

monitoring. There was no suggestion that the further detention of any_

!
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of the petitioners was required let alone iustified. Even the Notification

.latecl 29.06.2A20 which ptaced the names of all the petitioners on the 4th

scheclule of the ATA under s.11 EE was for monitoring. This

recomrrlendation of monitoring is also completely illogical if the

petitioners were in jail and the Government of Sindh had no intention of

releasing them. The reasons therefore for placing the petitioners on the IV

Scheclule of the ATA by virtue of S.11 EE was therefore self contradictory

especialiy as only Z days later after their notification under the IV

Scl-reciule of the ATA under S.LL EE whilst they were still in iail the

petitiolers were detained under S.11 EEE. This conduct speaks volumes

about the rnalafide intentions of the Government of Sindh and that S.11 EE

was illegally and malafide utilized by the executive authorities so that it

coulc-l be used to enable and unjustifiably /illegally detain the petitioners

for even longer uncler S.11 EEE ATA and thereby deriving them of their

liberty.

37. Based on the above discussion the Notification dated 29.06.2020

issuecl by the Government of Sindh placing the names of all the

petitioners on the IV Schedule of the ATA under S.11 EE is struck down as

havilg been issuecl without lawful authority and also on the basis of

malafides as it was clearly issuerl with the sole purpose of continuing the

unjustifiecl cletention of the petitioners under S.11 EEE which otherwise

woulcl not have been applicable. This being the case it follows that the

Third pDO issued under S.IIEEE was also issued without lawful

authority and is hereby struck down. This is because a notification

under S.11 EE is a precondition of a person being subiect to a PDO

under s,11 EEE of the ATA and once it has been found by us (as we

have so found) that the names of the petitioners had been placed on the

IV Schedule of the ATA by virtue of 5.L1 EE without lawful authority

they could not legally have been detained under S.11 EEE ATA . Never

the less by way of completeness we shall also consider whether the

satisfaction of the Home secretary in issuing such PDO's should be

based on a subjective or objective assessment of the material before him

38. With regarrJ to whether the satisfaction of the Home Secretary

shoupi be subjective or objective despite the authorities cited by the

learnerl ar1vocate general in particular from the UK we are not persuaded
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by such a contention as a number of such authorities relate to a time of a

cleclared International Armed conflict which is not the case in Pakistan

toclay as we shall come to later in this order. It may be that a number of

other jurisdictions such as India, Malaysia, Singapore, Nigeria and

Zimbabwe have left the decision to assess the material with the competent

ar-rthority or executive rather than judges in order to satisfy it self as to the

neecl to pass a preventive detention order and perhaps in those other

fr-rreign jurisdictions the deciding authority has greater expertise. In any

everrt as will be mentioned later in this order it is for each country to pass

its clwn laws to meet the various challenges facing its own environment at

any particular time. It is true that most judges do not have particular

expertise in assessing and evaluating intelligence material but Judges have

been cloing so in this counffy since partition, It may be that some better

expertise is required but that is for Parliament to determine and pass

appropriate laws keeping in view that Article 10 (4) of the Constitution

has provided for a review board comprising of a judge to review

preventive detention orders in the L956,1962 and I.973 Constitutions and

this situation was not changed even after the cross party Rabbani

Comrnittee considered each Article of the 1973 Constitution and made

substantiai changes to many Articles of the Constitution in 2010 through

the l8th Constitutional amendment which was after the so called "war on

terror" had commenced in 2011 as per the learned Advocate General.

Even otherwise in terms of expertise it is not always necessarily the case

that a juclge may be less well experienced in analyzing intelligence

rnaterial than the competent authority and have less expertise in order to

evaluate the material placed before the court. For example, in the case in

hancl the rnaterial was considered by two Judges of this court with

cplsiclerable experience in criminal law as both lawyers and Judges

including in ATA cases whilst the Home Secretary who issued the last

preventive cletention order in this case had by his own admission only

L-reen home Secretary for less than one year with the rest of his career

havipg been spent as an Ornbudsman, Secretary health, Commissioner,

Secretary Services and General Administration, assigned to Canada where

he was involved with the CAA and Consul General, DCO and in Finance

wfio as such in this particular case does not appear to have any particular

expertise to ana\yze intelligence reports over that of the Judges. If such an

argument were to be accepted it might also lead to further complications'
,g
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F'or example, the FBR officials and Tribunals adjudicating uPon taxation

6isputes a1c1 the lawyers appearing before them usually have far more

experience and expertise in pleading and determining taxation issues than

high court judges who may be assigned an appeal against their order'

Could then a very experienced tax lawyer argue that a High Court Judge

or even Supreme Court Judge could not hear the appeal as he/ she had

lesser expertise than the Taxation Tribunal which had decided the matter

arlcl atteppt to debar the High Court from hearing the matter. In our view

such a anomalous contention would be without substance as the law has

givel the High Court the power to hear the appeal and likewise the

current law allows the High Court to rule on the legality of PDO's passed

by the executive by way of judicial review which it has been doing for the

Iast 70 year-s as shown by the numerous Pakistani case laws relied upon

by each side. Even Review Boards under Article 10 of the Constitution

consist of High court ]udges whose role along with others is to evaluate

tlre irrtelligence material which has also been the case in the 1956 and 1'962

Corrstitutiols. Most significantly, if we were to accept this contention of

subjective analysis of the intelligence material and the courts playing no

role in this respect this would in effect oust the Courts jurisdiction of

juclicial review which woulcl mean that there would be no check and

bala.ce orr the executive which may pass such PDO's orders malafidely

an,J, / or in a whimsical and arbitrary manner without application of mind

a1d the cletained person would have no judicial recourse for redressal of

his grievapce which proposition we do not find acceptable keeping in

vieu, Article 1,g9 of the Constitution and one of the main PurPoses of the

Colstitution being to protect is citizens against misuse and or abuse of

executive authority. Pakistan is not a police State as per its constitution

but as mentioned earlier one based on the frichotomy of Powers where

checks and balances operate on each organ of State. Furtherrnore,

although the learned Aclvocate General placed great weight on the UK

casL. of Liversidge v Anderson and Another (All England Law Reports

Annotater-1-338), lg47 in support of the subjective test which was decided

during Worll War Two we have found that the Supreme Court of

pakistan consir-lered this case in terms of preventive detention in the case

of Ghulam ]ilani v Government of West Pakistan (PLD 7967 SC 373) as

approverJ and referred to in the case Mir Abdul Baqi Baluch v

Government of pakistan and others (PLD 1968 SC 313) and rejected the
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same alor-rg with its finding of subjective considerations by the competent

authority prevailing and not being subject to interference by the courts in

the following terms at P.315 as under which still remains the law in

Pakistan today as we shall come to later;

"The trend of decisions both in this country as well
as in England has been to regard the decision in
Liversidge's case as limited to the interpretation of
Regulation L8(8) of the English Defence (General)

Regulations, 1939 frs fl special u)ar measure.

The majority decision in Ghulam Jilani's case

altered the law laid down in Liversidge's case only to
the extent that it is no longer regarded as sufficient for
the executive authority, merely to produce its order,

saying that it is satisfied, It must also place before a

court the material upon which it so claims to have

been satisfied so that the court can, in discharge of
its duty under Article 98 (zxb)(i) be in turn satisfied
that the detenu is not being held without lawful
authority or in an unlawful manner. The wording of
clause (bxi) of Article 98 (2) shows that not only the
jurisdiction but also the manner of the exercise of
irrut jurisdiction is subiect to iudicial review' If this
function is to be discharged in judicial manner, then
it is necessary that the Court should have before it
the materials upon which the authorities have

purported to act. If any such material is of a nature

for which privilege can be claimed, then that too

would be a matter for the Court to decide as to
whether the document concerned is really so

priviteged. In exercising this power the High court
ho"r not sit as an appellate authority nor does it
substitute its own opinion for the opinion of the

authority concerned.

After the decision in Ghulam |ilani's case the

High court should have examined the grounds of
detention to test their reasonableness. On this

ground alone, this appeal was liable to be allowed

and the case sent back to the High Court for re-

hearing, after examining the materials produced

before it.

Though it is true that there is a difference

between "being satisfied" and "suspecting uPon

reasonable grounds" the difference, is this that the

former connotes a state of mind boarding on

conviction induced by the existence of facts which
have removed the doubts, if ar/, from the mind and

taken it out of the stage of suspicion. If so, then it is
not reasonable to presume that the law by making
such significant differentiation intended to cast a

duty of a more onerous nature upon the Person
chaiged with the duty of being satisfied and to

!
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"satisfy" the Court that he had acted in such

manner".(bold added)

39, Although we recognize that times may be changing especially in

terrns of terrorist threats we are not convinced for reasons mentioned later

i* this order and pursuant to the latest order of the Supreme Court on

preveltive cletention that at least in Pakistan the requirement of

satisfaction should be based on subjective assessment of material as

opposecl to an objective satisfaction which is the current law in Pakistan as

laicl down by the Supreme Court which the High Courts must follow as

per tl-re command of the Constifution as was held in the case of Federation

of pakistan V Mrs.Amatul |alil Khawaja (PLD 2003 SC 442) which dealt

wit6 pDO's in great detail and reviewed all the then existing laws on

pDO's ancl laid down the principles for the courts to follow in such cases

irr 2003 (after the so called " war on terror" had started) and held at P.454

concerning the required level of satisfaction in respect of material which

justified a pDO being issued against a person and at P.457 in terms of the

test to be applied as under;

"!Ve have carrefu[y examined the respective coutentions as

argitatetl on behalf c>f the parties in tl're light of relevant provisions

of Cgpstitution of Islamic Republic of Pakistan, the Security of

Pakistan Act, 7952, the Qanun e-Sllahadat Orcler, 7984 and

jrrtlir.i.tl prcccrir-rrrts. lt woulrl Lre r:clcvattt to mention here at this

jurrcture that our, security Iaws and anti-terrorism enactment

are silent to the effect that AI-Qaeda is a terrorist organization
har,ing its uetwork art globai lerrel and is a serious threat tcr

lationerl/intemational piece, security ancl tr:anquility. We have

alsr; perusecl tl"re ortler impugnecl with care and caution. The

pivotil question which needs determination would be as to
whether sufficient incriminating material iustifying the

4etention of respondents under section 3(1Xb) of the Security

of I'akistan Act, Lg52 was availahle which could not be

appreciated in its true perspective by the learned Single judge

who erred in substituting his own opinion to that of Federal

Governrnent by misconstruing the provisions of section 3 of the

Sectrrity of Pakistan Act, 1,952 and misinterpreting the word
"satisfaction" as used therein which resulted in serious

miscarriage of justice? Before the saicl question could be

ilnswert:rl irr this particular context we have thr:asl-ret1 out almost

thc entire Iaw arrailable o11 the subject, detail whereof is as

iollttws:-*

6. The judicial consensus seems to be as under:--I

-+
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(i)"An order of prerrentive detention has to satisfy the

r.cquircments laic{ down by their: l.orr-lships of the Supl'eme Court
tliat is tr> salr (i) the Court must be satisfied that the material
before the detaining authority was such that a reasonahle
person would be satisfied as to the necessity for making the

orcler of preventive detention (ii) that satisfaction should he

established with regard to each of the grounds of detention and

if one of the rounds is shown to be bad nonexistent or
irrelevant the whole order of detention would be rendered
invalid (iii) that initial burden Iies on the detaining authority to
show the legality of the preventive detention and (iv) that the
detaining authority must place the whole material, uPon which
the order of detention is based before the Court
rrotwithstanding its claim of privilege with respect to any

document the validity of which claim shall be within the
cornpetence of the Court to decide. In addition to these

,*q.,i.**ents, the Court has further to be satisfied, in cases of
preventive detention, that the order of detention was rnade by

the authority prescribed in the law relating to preventive
detention: that each of the requirements of the law relating to
preventive detention should be strictly complied with; that
'satisfaction' in fact existed with regard to the necessity of
prev entive detention of the detenu; that the grounds ,f
rletention had been furnished within the period prescribed by law,
nnd if no such period is ytresc.ribed, the.n 'as soon as mfly be'; that
the grottnds of detention should ttot be ungue and indefinite and

shoutd be conrprehensiue enough to enable the deteruu to make

rcfrrese.ntafiort frgainst his detention to the authority prescribed

bV law; that tlrc grounds of detentiort that is they are not
it-r.cleuant to tht aim nnd obiec.t ,I this laut and that fhe

detentiotr should not be for extranectus considerations or for
plrrposes which ,trfrV be attacked on the ground ,f rnalice,"

(l,i.rqat Ali v, Coverumt:nt of fintl tlrrough Secretat'y, Hotrlc, P['I)
1973 l(arrtrchi 78), (Emphasis Provided)

(ii) ''l'he right of a person to a petition for habc'as corpus is a high

prcrogative r:ight ancl is a Constitutional rernedy for all rnattcrs of

ilt"gol confinement. This is one of the most fundamental rights
knorn,rr to thc Constitution. Therre being [imitation piaced or-r the

gxcrcise of this right, it certltrot be imported On the actual i)r
lssunrecl restriction which rnay Lre imposed by any subordirrate
[,egislarture. If the arrest of a person cannot be Justified in Iaw,

there is no reason why that person should not be able to invoke
the jtrrisdiction of the High Court immediately for the

restoration of his liberty which is his basic right' In all cases

where a person is detained and he alleges that his detention is
unconstitutional and in violation of the safeguards provided in
the Constitution, or that it does not fall within the statutory
requirements of the law under which the detention is ordered,

he can invoke the iurisdiction of the High Court, under Article
199 and ask to be released forthwith. (PL.D 1965 Lah, 135)' He

neec{ not wait for the opinion of the Aclvisory Board before

praving for a habeas corpus, (AIR 7952 Cal' 25). HowL'ver,

lurisriicltic,n rif FJigh Court while examir-rirrg the trraterial before

t6c;etarililg autholitv is uot unlimitec{. When an order passed

bv iut cxccutirre autlioritv dctair-ring a particular Persoll iS.

,

a.A

t





3G,

{ unlawful." (Covernment of West Pakistan v, Begum Agha Abdul

Karim Shorish Kashmiri PLD 796,9 SC 14)' (Emphasis provided)'

(l* the case of Abdul Baqi Baluch PLD 1958 SC 313 it was

indicated that it is for the High Court to consider as to whether

there were grounds upon which any leasonable Person could have

been satisfied as to the necessity of detention)

Test to be applied'

,'There could be no other opinion that it is for the High court to
examine while exercising its Constitutional ]urisdiction the

material on which the satisfaction of the detaining authorify is

based and had to determine whether it was sufficient for the

satisfaction of the detaining authority. Let we mention here at

this juncture that when a privilege is claimed even the High Court

would be competent to examine the document / material regarding

wl"rich privilege is sought in order to determine as to whether such

privilege is bEing claimed in advisedly, lightly or as a matter of

ioutine. In this regard we are fortified by the dictum laid down in

PLD 1"9689 SC L4; Abdul Baqi Balcoh v. Government of Pakistan

(pLD 1968 SC 313); National Bank v. Faridsons Limited 20 DLR SC

Z4q. The High Court can examine the reasonableness of the

grounds of deiention so as to satisfy itself that the detenu has not

L*"r, held in custody without lawful authority or in an unlawful
manner. It is not the satisfaction of only detaining authority but

iudicial conscious is also required to be satisfied and thus in our

Lpinion the satisfaction of detaining authority should have been

bised on actual and real facts and not on rnere suspiciory doubt

or coniectural Presumptions."(bold added)

40. With regard to the malafides on the part of the Government of

Silc1h ald the legality of the thircl PDO we are guided by the findings in

the case of Mrs.Amatul ]alil Khawaia (supra) which held atP.499;

"The words "without lawful authority" and "in lawful
manner" appearing in Article 199(b) (i) of the Constitution cannot

be considered as tauto Iogous or superfluous and in fact deserve

due consideration.

"The words 'in lawful manner' used in Article 199(b)(i) of

the Constitution have been used deliberately to give meaning and

content to the solemn declaration under the Constitution itself

that it is the inalienable right of every citizen to be treated in
accordance with law and only in accordance with law- Therefore,

i* cletermining as to how and in what circumstances a detention

wouk-l be detention in an unlawful manner one would inevitably

have first to see whether the action is in accordance with law. If

not, then it is action in an unlawful manner' Law is here not

confinecl to statute law alone but is used in its generic sense as

connoting all that is treateci as law in this country including even

the judicLl principles laid down from time to time by the superior
L
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Courts. It means according to the accepted forms of legal Process
and postulates a strict performance of all the functions and duties

laid down by law. It may well be, as has been suggested in some

quarters, that in this sense it is as comprehensive as the American
'due process' clause in a new garb. It is in this sense that an action
which is mala fide or colourable is not regarded as action in
accordance with law. Similarly, action taken upon extraneous or

irrelevant consideration is also not action in accordance with law.
Action taken upon no ground at all or without ProPer application
of the mind of the detaining authority would also not qualify as

action in accordance with law and would, therefore, have to be

struck down as being action taken in an unlawful manner"' (bold
added)

41. The malafides on the part of the Government of Sindh in issuing

three PDO's one after the other is apparent from the timings of the PDO's

especially the first PDO which was issued immediately on the same day

as the petitioners were acquitted and communicated to Central Jail

Karachi which in effect meant that the petitioners were acquitted in the

morning, within a few hours the police found material to justify the

cletention of all the petitioners under the MPO, such material was sent to

the Home department which traveled on the same duy uP the

bureaucratic chain which finally reached the Adl. Chief Secretary/Home

Secretary on the same duy who after calling various high powered

meetings and after applying his mind in considering such material issued

the first PDO on the same day which reached central prison Karachi on

tht-. same day as he was objectively satisfied based on the material before

him that the First PDO was legally justified, that the language of the first

PDO gives the impression that it has been issued because the petitioners

have been acquitted from the High court and therefore need to be kept

behinci bars and not for any genuine reason, likewise all the PDO's were

essentially issued one after the other in a mechanical manner without

application of mind in order to keep the petitioners in jail, the fact that

irorl the material we have seen in respect of all PDO's they did not legally

justify the Government of Sindh by any sfretch of the imagination issuing

such PDO's on the basis of objective satisfaction in respect of each

petitioner, the switch from the first PDO under S.3 MPO which was based

on rnaterial gathered by the police (which could not have been gathered in

one day) and not by any agency which was later put before us,, the quick

change of tact to placing all the petitioners on the 4tt'Schedule of the ATA

basecl on S.11 EE when there was no material which we have seen which

J
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coultl have obiectively satisfied the competent authority of the

justification/ necessity of the same and in our view was only used as a

pretext to invoke s.11 EEE ATA (as a person cannot be detained under

s.11 EEE ATA without that person as a necessary pre condition being

placecl on the IV Schedule of the ATA under s.11 EE ATA) which once

again the material we have seen could not have obiectively

satisfied/justified the issuing of the second pDo and finally the third

pDo where towards the end of the second pDo the idea was born of

treating the petitioners as "enemy aliens" under S'1'0 (9) of the

constitution which would mean that they were not entitled to a review

Boarcl to consirler the tegality of their detention under Article 10 (4) of the

Cor-rstitution anrl presumably coulcl be kept in detention indefinitely'

significantly in not one of the pDo's was it stated that the petitioners

were being detained as "enemy aliens" under Article 10(9) of the

Co*stitution which was clearly an after thought by the Government of

sinclh in order to thwart the petitioners' ability to challenge their PDo's

otherwise such wording would have appeared in the first PDo or at least

the secorrcl pDO. It is quite apparent that from the material which we have

seen the Government of sindh acted malafidely in issuing the three

pDO,s one after the other with the sole intention of keeping the

petitioners in jail after their acquittal and thus deliberately and illegally

deprived them of their right to liberty without any legal iustification.

The third pDois therefore stuck down on it being issued malafidely by

the Government of sindh in order to keep the petitioners hehind bars

without legal iustification

42. Even otherwise the third PDO is struck down as being issued

without lawful authority on the ground that the Goverrunent of sindh

patently failed to appry its mind in satisfying itself that the material

placed before it on an obiective assessment justified the issuance of the

third pDo when the material which we have seen did not come near such

a stantlard as to deprive a Person of his liberty for 9 months and as such

the thircl PDO is also struck ,lown as being issued with out lawful

autl-rority as it was issued on the basis of vague and insufficient material

based on assumptions and Presumptions through which it was not

possible for the Government of sindh to be satisfied on an objective

assessment of such material to lead it to issuing the third PDo which

I
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material itself could not have been relied upon to deprive the petitioners

of their liberty.

43. Thus, the third PDO is struck down on account of malafides and on

the basis that the material considered by the Government of Sindh was

insufficient and too vague and ambiguous and based on assumptions

and presumptions which could not satisfy on an objective basis the

Government of Sindh that it was legally justified in detaining the

petitioners under the Third PDO. The Notification under S11-EE ATA in

respect of the petitioners, as mentioned earlier in this order is also struck

tlown as the Government of Sindh had no material before it which on an

objective assessment could satisfy it that the petitioners belonged to a

banned organization an.C would be involved in terrorism. If the grounds

usecl in the three pDO's and the Notification were accepted on such flimsy

evirlence it would also in effect mean that hardly any Person who was

acquitted of an offense by a high court in a terrorism case would not be

subject of sanction under S.11 EE at the least and most probably be

cletained under s.11 EEE on spurious grounds which would unjustly

cleprive him of his libertY'

44. The next issue is whether the Government of Sindh's reliance on

Article 10 (g) of the Constitution can justify the three PDO's issued by the

Government of Sindh keeping in view that Article 10 (9) was not

mentionetl in either the first, oI second or third PDO as a grounds for

cletaining the petitioners and only emerged as a reason/iustification along

with S.llEEE ATA when the third PDO in continuation of the second

PDO was issued and came into effect.

45, It seems to us that the Government of Sindh's case in this respect

prirnarily rests on the interpretation of Article 10(9) of the Constitution

which once again is set out for ease of reference;

10. Safeguards as to arrest and detentio".-(1) No person who is

arrested shall be detainecl in custody without being informed, as

soon as may be, of the grouncls for such arrest, nor shall he be

clenied the right to consult and be defended by a legal practitioner

of his choice.

ul

(3) etc
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(9) Nothing in this Article shall apply to any person who for the

time being is an enemy alien'

46. In effect the argument of the Government of sindh is that in this

case the petitioners are all "enemy aliens" and as such the whole of Article

10 will not be applicable to them and that Article 10 concerning

safeguards as to arrest and detention including preventive detention will

be ousted and as such the petitioners will have no right to challenge the

cletention orcier against them or even a right of review and in effect can be

kept i* rletention indefinitely after their acquittal from terrorism related

charges.

47. The question is therefore what is meant by the term "enemy

arien,, as contemplated by Articte 1.0 (9) of the constitution and whether

the petitioners fall within the ambit of Article 10(9)'

48. Within the trichotomy of powers it is the role of the legislature to

make raws and the role of the judiciary to interpret those laws if such

interpretatiorr is necessary. It is well settled by now that if a statute has

expressly provided for something without any ambiguity then there is no

question of the courts interpreting the same as the legislative intent is

clear and the Act/ordinance must be given effect to unless it is deemed

to be contrary to the constitution. The iudiciary's role of interpretation of

the statute only arises when the statute is to a certain extent either

uncrear or ambiguous or is prima facie in violation of the constitution

and in such cases it is for the judiciary to interpret that piece of

legislation by trying to ascertain the intent of Parliament in passing that

legislation. The Courts have absolutely no authority or PoweI to

substitute their views for those intended by the legislature simply because

they may disapprove of a particular law and the way in which that law is

being applied.

49. In this respect reference is made to the case of Justice Khurshid

Anwar Bhinder V Federation of Pakistan (PLD SC 2010 P.483.Relevant

I).492-493) whereby it was held as under:

',A fundamental principle of Constitutional construction has

:,ffi i:Ti:f 'J;,ffiT:[,T:i:iill;i,'Tf :'il:IJlJl;
th; construction of a Constitution is the intention of its

J
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makers and adopters. When the language of the statute is

not only plain but admits of but one meaning the task of
interpretation can hardly be said to arise. It is not
allowable to interpret what has no need of interpretation.
such language besides declares, without more, the

intention of the law givers and is decisive on it. The rule of

construction is "to intend the Legislature to have meant

what they have actually expressed". It matters not, in such

a case, what the consequences may be. Therefore if the

meaning of the language used in a statute is unambiguous

and is in accord with justice and convenience, the courts

cannot busy themselves with supposed intentions,
however admirable the same may be because/ in that event

they would be traveling beyond their province and

Iegislating for themselves. But if the context of the

provision itself shows that the meaning intended was

somewhat less than the words plainly seem to mean then the

court must interpret that language in accordance with the

indication of the intention of the Legislature so plainly

given. The first and primary rule of construction is that the

intention of the Legislature must be found in the words

used by the Legislature itself. If the words used are

capable of one construction only then it would not be open

to the court to adopt any other hypothetical construction

on the ground that such hypothetical construction is more

consistent with the alleged object and policy of the Act'

(bold added)

50. [n our view based on a plain reading of Article 10 (9) and the

arguments of the parties it is not precisely clear what is meant by the

worcls, "enemy alien" and thus we must look to the intent of the framers

of the Constitution in inclucling Article 10 (9) in the Constitution and try

to interpret who might have been intended to fall within the term "enemy

alien".

51, Irlone of the parties have been able to assist us on the original intent

of inclucling Article 10 (g) in the Constitution and what the framers of the

Clonstitution precisely wanted to convey through the words, "enemy

alien,, keeping in view that this would have potentially denied a class of

persons their fundamental right regarding arrest and detention whether

preventive or otherwise and liberty' Thus, there must have been

compelling reasons for including Article 10(9) in the Constitution as

potentially this could lead to unlimited detention without trial.

52. Significantly, when the so called cross party Rabbani Committee

we.t through each Article of the Constitution and made substantial

arnencirnents to the same through the l8trr Constitutional Amendment in
j
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2010 Article 10(g) remainerl untouched and thus we can safely assume

that it woukl be applicable to some exceptional situations especially as no

part of the Constitution can be rentrered redundant although it is difficult

to see how Article 10(4) and Article 10(9) of the Constitution could be

harrnoniouslY interPreted.

53. No relevant Pakistani authority, supreme court or otherwise'

collcerning the interpretation of Article 10 (9) has been placed before us'

54. We have observed that in both World War One and World War

,I'wo certain persons were described as "enemy aliens".

55. We have found a number of definitions of "enemy aliens"'For

example,

56. Black's Law Dictionary (6,h Ed.) defines "enemy alien" as under;

"Enemy alien. An alien residing or travelling in a country which is

at war with the country of which he is a national' Enemy aliens

may be interned or restricted"

57. As tlefined in Collins English on line Dictionary

enemy alien in British English
('enamr 'eIhan 

)

NOUN

"a citizen of one country living in another counfry with which it is at war,

anrl viewed as susPect as a result"

58. As defined in On Line Dictionary 'com

tl]un
"an alien resirJing in a country at war with the one of which he or she is a

citizen"

59, As defined in the free Dictionary on line.

Definition in online infoplease

en'emy al'ien

Pronuncintion; lkeYl

,,an alien residing in a country at war with the one of which he or she is a

citizen"

Rttnrlont House Unabridged Dictionary, Copyright @ 1'997, by Random

I-Iouse, Inc., on InfoPlea

fr
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60. Definition in what does that mean on line website

Definition of: enemy alien
"An alien living or interned in a country which is at war with his own

country".

67, The definition of "alien" is also important'

62. Under the pakistan Citizens Act 1951 in the definition section at

Section 2 an alien is defined as

"alien" means a personwho is not a citizen of Pakistan or a

colrur.onwealth citizen"

63 Definition of Alien in Encyclopedia Britannica; (on line)

"Alien, in national ancl international law, a foreign-born resident

wfuo is not a citizen by virtue of parentage or naturalization and

who is still a citizen or subject of another country".

64 It would appear to us from the various definitions of "enemy

aliens" that these were a class of persons (a) who were not nationals in the

State in which they were resirling and (b) their State of Origin was in a

cleclared war with the State where they were residing. This would include

persons who may have been nationals of the State but had their origins in

the State with which the State they were currently residing in was at war.

65. Irr such situations during World War Two such enemy aliens even

if they hacl not committed a crime were often placed in internment or

clete^tion centres during the course of the war due to the fear of the state

in which they were residing that they might support their state of origin

who the State they were resicling in was at war with through acts of

espiclnage, sabotage etc.'

66. The classic example would be the internment of ]apanese

Americans or Japanese Americans of Japanese origin living in America

after the Japanese attack on pearl Harbor and where after the usA went to

f
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war with Japan. Most of these Japanese/ American enemy aliens were sent

to internment centres.

67. This is amply set out in a paper on Enemy Aliens Treatment of

the Japanese-American Internment during World War II in State U'S'

History Standards Oddvar Holmefjord Heen 2014 (on line source)

"Overview of the Internment of ]apanese Americans' The

internment of ]apanese Americans refers to the involuntary
incarceration of approximately L20,000 individuals of Japanese

ancestry under President Roosevelt's Executive order 9066, from
:rg4l to 1945. The internees were both alien-born Issei (first

generation born in ]apan,) and citizen Nisei (second generation,

u.s.-uorn naturalized citizens of the united states). Both grouPs,

if they resided on the west coast, were interned without due

pro.*rr. Elsewhere on the mainland and in the Hawaiian Islands

i"* were interned. The freatment of Japanese Americans was

unlike that of any other wartime "enemy" population grouP'

Although non-citizen German and Italian aliens were also interned,

the total numbers of these people were small in comparison to that

of the Issei. Furthermore, no U.S. citizens other than the Nisei were

interned. Despite the recent attack at Pearl Harbor, only 1% of

Hawaiian Japinese Americans were interned, as aPPosed to the en

lTrasse internment on the West Coast. Internment camps were set

up in locations throughout the interior, most sharing the

characteristics of barren land with extreme temperatures. Internees

were housecl in Poor conditions and overseen by guards with

macl-rineguns anrl surrounded by watchtowers and barbed wire.

Despite being banned from military service at the start of the war, a

,11u,-rpo*er shortage lead to ease on restrictions and a reasonably

Iarge share of the internees saw service in and for the U.S. military
at iome point during the war. In 1943 and 1944, the U.S. Supreme

Court upheld different provisions of the internment by finding
them constitutional, verdicts that were vacated by federal courts in

the 1980s. Officially, the internment was the government's

reaction to the threat of espionage and sabotage from Japanese

Arnericans following the |apanese attack on Pearl Harbor. The

general consensus today, however, is that the internment was the

result of wartime hysteria, particularly in the press, racial preiudice

stretching back half a century and a failure of leadership from all

tl-rree branches of the U.S. government". (bold added)

68. Like wise the treatment of German citizens living in Britain when

Gerrnany and Britain were at war in World War Two is amply set out

below in "My war service" by Michael Maynard (online source)

"My War Service Fart 1
By Michael Maynard

You are browsing in:

I
AA



I

h-
-1-

Archive List - Books - W
Wor Con Unit British v of the Rhine

Contributed by:
Michael MaYnard
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Michael MaYnard

Location of storY:
England, Belgium, Holland, GermanY

Background to storY:

Army
Article ID:

A 5350303

Contributed on:
27 August 2005

The war service of Michael Maynard 1940 to 1947 .

Friendly "EnemY" Alien
"while the 'phoney' was continued the government had to
consider the llgal position of the German passPort holders, who

wefe, technicafly, *.t**y aliens. They knew, of course, that the

bulk were refugees from Nazi Germany, who posed no threat to

the country. Csmall number were not refugees and could be a

potential threat.
As a result, tribunals were set up in various parts of the country,

consisting mainly of local magistrates, who were to classify each

'enemy' alien into three categories after examination :

A meaning immediate internment, B- exemption from

internment buisubject to restrictions, C- total exemption with the

status of 'Victim of Nazi Oppression',
The system seemed to have worked reasonably well with

inevitable misjuclgments through prejudice and ignorance of what

hari really been happening in Germany since 1933. To them it was

'Germans are Germans' or 'there are no gOod GermanS' , d Carfy-

over from the W.W'1
As a result, my friend Hans was classified as a'B',. His answers

seem to have been too hesitant through nervousness. I became a

'C'by the same tribunal. This meant that I was free to travel

outside London and could keep my bicycle'

Internment

The invasion of Norway, Denmark and then the Low Countries

brought in its train waves of rumours about the clever

infiltiation by disguised German forces, €.8. soldiers disguised

as nuns, treachery and treason by German symphasisers and

similar stories - ro** unfortunately true. The terrn Quisling
become symptomatic with this era. (Hu was a Norwegian

Minister who had become a Nazi sympathizer')

It put pressure on the government to watch out for any 'fifth

columni in our midst and to do something about it' The

catastrophic fall of France and the expected fear of an invasion

increasecl this pressure, leading to the slogan 'lntern the Lot'' (for

rletails see'continentar Britons' by Anthony Grenville). under this

pressure, the government ordered the internment of those,

?
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classified as 'B'. Thus, my friend Hans Strauss was collected from
our lodging one day in early Muy 1940 while I was at work.
After the fall of France the Home Office instructed Police Forces
to arrest all German Nationals between 16 - 70 for internment
unless they were certain that they did not Pose a threat. A very
questionable criterion for individual senior officers whose
workload was already very heavy. In most cases this meant
'Better safe than sorry'.
In my case tl-ris resulted in a policemen appearing one morning in

June at my place of work to tell me that I was to be interned. They

took me in a police car to my lodgings to collect essential items and

then to Tottenham police station nearby; for the first and only time
I was locked into a police cell in the U.K Everything was done on a

friendly basis. Later the same day a small coach arrived with some

other internees from the area and took us to Lingfield racecourse in
Surrey. This had been taken over by the army as a temporary
internment camp.
There, we were given a large sack and straw to stuff it with -
palliases for sleeping on and a blanket.
Later, I learned that this preparation of bedding was very much the

arffry method of dealing with new arrivals at barracks, The food
was army style, basic but adequate, dealt out from mobile food

trailers. ..... "

69, Significantly, some guidance can be taken from the 1956

Constitution of Pakistan which contained a similar Article on "enemy

alien" being Article 7 (3) as set out below;

1,956 Constitution

Article 7 (1) No person who is arrested shall be detained in custody
without being informed, as soon as may be, of the grounds for such

arrest, nor shall he be denied the right to consult and be defended

by u legal practitioner of his choice.

(2) Every person who is arrested and detained in custody shall be

procluced before the nearest magistrate within a period of twenty-

four hours of such arrest, excluding the time necessary for the

journey from the place of arrest to the court of the magistrate, and

iro such person shall be detained in custody beyond the said period

without the authority of a magistrate.

(3) Nothing in clauses (1) and (2) shall aPply to any person - (u)

who for the time being is an enemy alien; or (b) who is arrested or

detained under any law providing for preventive detention.

(a) No law providing for preventive detention shall authorize the

tletention of a person for a period exceeding three months unless

the appropriate Advisory Board has reported before the expiration

of the said period of three months that there is, in its opinion,

sufficient cause for such detention'

1
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Explanation: In this clause "the appropriate Advisory Board"

,r*rr-rr, in the case of a person detained under a Central Act or an

Act of Parliament, a Boird consisting of Persons appointed by the

Chief justice of Pakistan, or, in the case of a person detained under

a provincial Act or an Act of a provincial Legislature, a Board

consisting of persons appointed by the Chief Justice of the High

Court for the Province.

(5) When any person is detained in Pursuance of an order made

unrler any law providing for preventive detention, the authority

rnaking the order shall, as soon as may be, communicate to such

p*rrori the grounds on which the order has been made and shall

afford him the earliest opportunity of making a rePresentation

against the order:

Provided that the authority making any such order may refuse to

clisclose facts which such authority considers it to be against the

public interest to disclose.

70. Likewise the 1962 Constitution at Article I (2) also seemed to

provide no relief for enemy aliens

,,8. Safeguards in Relation to Arrest and Detention.

1 . A law authorizing the arrest or detention of persons should ensure

that a person arrested or detained under the law;

(a) Is informecl of the grounds of his arrest or detention at the

time he is arrested oi detained or as soon thereafter as is

practicable;

(b) Is taken before the nearest Magisfrate within a period of

twenty-four hours after he is arrested or detained, excluding the

time necessary to convey him to the Magistrate;

(c)ls released from custody at the expiration of that period

unless further rletention is authorized by uMagistrate; and

(cl) Is at liberty to consult, and to be represented and defended by u

legal practitioner of his choice.

2, This Principle does not apply to a law authorizing the arrest or

detention of *rru*y aliens or providing for preventive detention, but

law providing for preventive detention;

(a) Should be made only in the interest of the security of Pakistan

or of public safetY;

(b) Shouil *r-,t,.rte that (except where the President or the Governor

of a Province, in the interest of the security of Pakistan, directs

otherwise) a person detained under the law is informed of the

grouncls of his detention at the time he is detained or as soon

thereafter as is Practicable; 
,
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(c) and Should ensure that a person is not detained under the law
for a period longer than three months without the authority of a

Board consistinS of ;

(i) Where the law is a Central Law - a Judge of the

Supreme Court, who shall be nominated by the Chief

Justice of that Court, and another senior officer in the

service of Pakistan, who shall be nominated by the

Presidenf or
Where the law is a Provincial Law - a |udge of the

High Court of the Province concerned, who shall be

nominated by the Chief ]ustice of that Court, and

another senior officer in the service of Pakistan, who
shall be nominated by the Government of that
Province"

(i i)

7.L The same wording of "eneimy alien" was also incorporated in

Arricle 10(g) of the 1973 Constitution which is the Article dealing with

arrest and detention and as mentioned earlier remained untouched in

2010 whilst the cross party Parliamentary Rabbani Committee went

through each Article of the Constitution to consider potential

amenclments and indeed made numerous significant amendments to the

Copstitution yet Article 10(9) remains a part of our Constitution today

even after further Constitutional amendments following the 18th

Corrsti tutional amendment.

72. Thus, in our view since "enemy alien" had become defined as set

out 6y us earlier in this order during World War Two between L939 and

7945 ancl such clefinition had been used in Britain of which India was

forrnerly a Colony prior to partition in 1947 which gives a strong

indication that the original framers of the constitution intended that the

expression "enemy alien" as found in the 1956 Constitution was based

on the definition of enemy alien as used and applied by the British

during World War Two, which was once again reflected in the L962

presidential Constitutional and the \973 Parliamentary Constitution

which Governs Pakistan todaY.

73. As per our definition of enemy alien the first limb to be fulfilled

would be that the petitioner must be a non national. At this stage the

Government of Sindh's argument fails as the petitioners are all Pakistani

lationals. It may be that one of the petitioners Omer Ahmed Shaikh holds

rlual nationality however whilst he is in Pakistan his Pakistani nationality

will prevail over his other nationality. We are not persuaded that a Person
/
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who had lost allegiance to a state was a non National unless the state

itself hacl stripped him of that nationality which is not the case in so far as

it relates to the petitioners. The petitioners at best apPeal to us to be

terrorist/ militants who at this point in time have not been Proven to

belong to any banned organization in Pakistan.

74. Even otherwise the second limb of the test would need to be

satisfiecl. Namely, there would also need to be a declared state of war

between pakistan and another country. In the current situation neither is

pakistan involved in any declared international armed conflict nor any

cleclared internal armed conllict which might lead to the combatants

havirrg the benefit of at least some parts of the Geneva conventions

regarcling the laws ancl customs of war. Pakistan in our view today is

fighting gxoups which can be described as insurgents, terrorists and/ or

militants mainly of an internal nature which the state's security forces

are ably dealing with.

75. Irr our view, the phrase "!Var on Terror" was coined after Osama

Bi. L.aclen and Ar eaeda attacked the world Trade Centre (\ryTc) in the

USA on September 11 2001 by flying conunercial jet airliners into such

builclings which lead to the collapse of the wrc and the loss oI around

3,000 precious lives. This resulted in a us lead coalition through

exercising its right of self clefense under International law retaliating

against the Taliban regime in Afghanistan who refused to hand over

Osama Bin Laden and other Al Qaeda members who the USA held

responsible for the attack on the WTC and who were taking refuge within

their territory antl whom the state of Afghanistan refused to surrender.

'rhis so called "!Var on Terror" has been continuing for the last L9 years

arrd thus if the petitioners were to fall within this so called "\iy'ar on

'ferror" they may never be released from jail despite having been

acquitted of the offenses inclucling terrorism for which they were

originally charged some 19 years ago'

76. It then begs the question whether the conflicts in IraQ, Syria'

Yemen, Libya, Somalia or sporadic terrorists attacks in France, the UK,

.I.urkey, Nigeria etc all fall within the ambit of the "war on Terror" as in

tlris .1ry antl age usually some kind of unconventional

militancy/ terrorism is taking place in some part of the World which
/
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involves some kind of terrorist element which if deemed to be a part of the

so calletl ,,wat on Terror" may lead to a so called never ending war with

so callecl enemy aliens being left in black holes without any kind of legal

relief without trial inrtefinitely which we consider would not have been

the intention of the framers of our Constitutions in \956, 1962 and 1973

through the insertion of Article 10 (g). This is more so since our current

forrn of parliamentary democracy under the L973 Constifution attaches

great weight to the freedom of the individual, due process of law,

enforcement of fundamentar rights and the rule of law which are the hall

rnarks of any civilized society. We are also not convinced that such a harsh

interpretation of Article 10 (9) which gave no legal relief to an aggrieved

party would sit well in a Constitution which is secular in nature but

blended with Islamic principles.

77. Now a days the manner of warfare may have changed but back in

7956 when our first Constitution was framed the only reference to "enemy

alien,, which the framers of our Constitution would have had reference to,

as rnentionerj above, was how "enemy aliens" were defined and treated

by the British during World War Two and thus in our view when the

term, "enemy alien" was included in the 1956 Constitution it was the

intention of the framers of that Constitution that the term "enemy alien"

was to rnean the same as it was interpreted and applied by the British

cluri'g Worlct War Two arrd such meaning of "enemy alien" has

continued into the 1,g62 and.1973 Constitutions and today where the term

remairrs unchangerJ in Article 10(g). Even when the far reaching L8th

Constitutional amendment, as mentioned earlier, was promulgated in

2010 ancl the so cailed "trVar on Terror" had been raging for almost 9 years

parliament felt no need to change the wor,cing of Article 10 (9) of the

Corrstitution which it could have done had it so intended keeping in view

tlre change in the nature of war fare since 1'945 which the world was now

clealing with in 2010 in the so callecl "trVar on Terror" and thus the original

i'tention of the framers of the constitution in 1.956 as to the meaning of

Article 10 (9) remains in tact today as interpreted by us earlier in this

ordel,

78. Thus, we are of the considered view that the petitioners are not

"enemy aliens" as contemplaterJ uncler Article 10 (9) of the Constitution

ancl as such Article 10(9) is not applicable to any of the petitioners'I

+

{

50



g3

^lt

q1

>-

79. In our view a pelson might be considered as an "enemy alien" as

per our interpretation of its meaning if he was a non Pakistani citizen

living in pakistan when pakistan was in a declared war with another state

ancl that person was from that other state which Pakistan was at war with

arrcl coulct be consiclered as a sPy or a saboteur who was assisting the

erlemy State in its conflict against Pakistan. For example, such a situation

may have arisen if d.uring the rg6s and 1971 wars with India if an Indian

r-rational was residing in pakistan and assisting the Indian forces against

the State of Pakistan who Inclia was at war with but even then in our view

the proper legal approach would most likely be to intern that pel-son

especialiy if he was a civilian against whom there was no cogent evidence

of collaborating with the enemy or try him as a sPy as the case may be'

B0 we are fortified by our findings by The Actions (in aid of civil

Power) Regulation 2011 (the Regulations) and Rules made there under'

81, 'fhe Regulations were issued during the height of the so called

"\^y'ar on terror" and even when the territorial integrity of Pakistan was

uncler threat by terrorists/militants. Its Preamble reads as under;

" to proaide for Action in aid of ciail power in the Federally

Administered Tribal Area.

WHEREAS there exists grare and unprecedented thteat to the

territorial integrity of Patirtan by miscreants and foreign funded
elements, whoTntind'to assert unlawful control oaer the territories

of pakistan and to curb this threat and menace Armed forces haue

been requisitioned to carry out actions in aid of ciail Power.

AlgD WHEREAS continuous stationing ,f Armed Forces in

territories, that haae been secured from miscteants in the

proaincially Administratiae Tribal Areas, is necessnry and it is,
'therefore, 

iinperatiae that n proper authorization be giaen to the

Armed Forces to take certain mefrsures fot incapacitating the

miscreants by interning them during continuation of the actions in

aid of ciail po*r, oni it is also ierestary to ensure that Armed

Forces carryout the said operation in accordance with law;

AND I4/HEREA S the misueants are no longer loyal and obedient

to the state and Constitution of the lslamic Republic of Pakistan;

AND WHEREA S to address this situation, the federal Goaernment

haue directed Armed Forces to act in qid of ciail power to counter

this threst to the solidafity and integrity of lslamic Republic of
pakistan while being subiect to the law proaided hereinafter; -

F
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NOW THEREFORE in exercise af powefs conferred by clause (4)

of Article 247 of the Constitution of lslamic Republic of Pakistan,

the Presidenf is pleased to make the following regulations t

namely:-

L. Short title, application and connnencement:- G) This

Regulation may'be called the actions (in Aid of Ciuil Power)

Regulation, 201L.

Z. It shall be applicable to the Federally Administratiae Tribal

Areas of Pakistan
3. lt shall come into force at once and shall be deemed to haue

taken effect from the 1,'t February 2008'

BZ. Significantly the Regulations and the rules made there under do

not use the worcls "enemy aliens" but use the words "miscreants" for

those who fall under the ambit of the Regulations and the Rules made

hereunder.

B3 At section 2(l) of the Regulations "Miscreants" are defined as

under;

,'miscreants" means any person who or may not be a citizen of

Pakistan and who is intending to commit or has committed any

offence under this Regulation and includes a terrorist, a foreigner, a

non state actor or a grouP of such PerSonS by what so ever names

called;

84. ',rhe non use of the words "enemy alien" and "miscreants" instead

in crur view was because the legislature in its wisdom intended to include

pakistani nationals in this piece of legistation as well as non Nationals

which would not be in consonance with the definition of "enemy alien"

who had to be non pakistani nationals. Perhaps the rationale behind this

clefinition was that the miscreants who were carrying out a large scale

irrsurgency ancl terrorist activities mainly limited to FATA as per the

Regulations included Pakistani nationals who had to be brought within

the net of the Regulations

85, Again significantly, this piece of legislation also provided for

internrnent centre's for those miscreants who were captured with a right

of review of their detention or who else might be sent up for trial and

proceetlerJ with in accordance with the law and thus even today there are

r1o legal black holes in Pakistan whereby even suspected terrorists or

rnilitants are provided clue process of law as guaranteed under Article

10(A) of the Constitution. -
1
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86, We are further fortified by our findings in respect of the definition

of "enemy alien" as set out in Article 10(9) of the Constitution by the now

lapsed Protection of Pakistan Act 2014 (Act X of 201,4) the Preamble of

which reads as under;

"An Act to provide for the protection against waging of war or

insurrection against Pakistan and the prevention of "'Acts
threatening the security of Pakistan and for speedy trial of

offenses falling in the schedule and the matters connected

therewith or incidental thereto"(bold added)

87, At section 2 in the definition section it defined at (d) "enemy alien"

as under;

(d) "enemy alien" means a militant:-
(a) whose identity is unascertainable as a Pakistani,
in the locality where he has been arrested or in the

Iocality where he claims to be residing, whether by

documentary or oral evidence; or
(b) who has been deprived of his citizenship, under
the Pakistan Citizenship Act, L951 (II of L95L),

acquired by naturalization;

BB. Thus the precondition for a person to he considered an "enemy

alien" under this Act was that he was not a Pakistani national' Perhaps

the rationale for excluding Pakistani nationals was the increasing attacks

on Pakistan by norr Pakistani nationals crossing over Pakistan's borders

ancl carrying out attacks in Pakistan and then either retreating back to the

sanctuary of their own country or staying in Pakistan to carry out further

telrorist activities.

89. At section 2 (f) Militant was defined as under;

"militant" means any person who:
(a) wages war or insurrection against Pakistan, or
(b) raises arms against Pakistan, its citizens, the armed forces

or civil armed forces; or
(c) takes up, advocates or encourages or aids or abets the

raising of arms or waging of war or a violent struggle

against Pakistan; or
(d) threatens or acts or attempts to act in a manner

prejucticial to the security, integrity or defence of

Pakistan; or
(e) commits or threatens to commit any schedule offence;

and includes:
(i) a person who commits any act outside the

territory of Pakistan for which he has used the

soil of Pakistan for preparing to commit such act

,g

tr?



{(,

I

*

that constitutes scheduled offence under this Act

and the laws of the State where such offence has

been committed, including an act of aiding or

abetting such offence; or
(ii) any person against whom there are reasonable\ / 

gro.rr1ar that he acts under the directions or in

concert or conspiracy with or in furtherance of

the designs of an enemY alien;

g0, This Act which was considered by Parliament long after the so

called "!Var on Terror" had started and would have been discussed and

clebated from all angles yet it uses the definition of "enemy alien" as

fou*d by us which would exclude all the petitioners from the definition

under Article 10 (g) as they were all pakistani nationals. Parliament in its

wisclom wouftl have been well aware of the changed nature of war fare

since Worlti War One and Two where the enemy was usually easily

identifiable through the use of different uniforms and emblems to today

where often the fighters are unidentifiable as belonging to any particular

or cohesive group and wear no clistinguishing uniforms or emblems but

deliberately and intentionally adopted the traditionally used and

British definition of "alien enemy" as being non Pakistani nationals'

g1,. To us this is the clearest indication of how Parliament intended

the words ,,enemy alien" to be interpreted as used in Article L0(9) of the

Constitution. This Act, as with the world war Two cases, also established

rletention/ interment centres for those who fell into the category of enemy

alien ancl did not create legal black holes'

g?. In our view Pakistan is passing through challenging times but we

are not at war but rather we are having to deal with the scourge of

terrorism and militancy like many other countries and we have passed

appropriate laws to deal with such miscreants.

93. In this so called ,,war on Terror" it is always a careful and fine

balance between ensuring the security of the State and at the same time

ensuring civil liberties and rights of the citizens which are guaranteed and

protecte.l by the Constitution and it is the rolef obligation of the Judiciary

to jealously safe guarcl its citizens from executive abuse or over reach of

power irr such times.
4/
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94. Each State has responded to this so called "l{ar on Terror" in its

owrl way depending upon its own particular circumstances, needs and

environrnent, Some States through extremely harsh preventive detention

laws which have learJ to persons being detained for years on end at

prisons like Cuantanamo Bay without frial and the US Patriot Act 2001,,

some through less harsh laws, for example we have resorted to the use of

internrnerrt centre's where the worst instances of terrorism and militancy

has taken place which still ensure the due process rights of the internee to

a large extent and in recent times Parliament in its wisdom has

abandoned under the Constitution by not renewing the same the concept

of trial by military courts even for the most hardened iet black terrorist or

*rilitapt to whom even minimum due processes standards were observed,

wtrilst in the UK currently under the Protection of Freedoms Act 2012 the

maximum pre charge detention period allowed for suspected terrorists is

12 clays after which the suspected terrorist must be released or charged.

Ultirnately, however it is for each country through its own legislature

based on its own circumstances, needs and its own prevailing

environrnent to promulgate such laws as it considers aPPropriate. As for

the sh.uggte between striking the correct balance between security and

civil liberties the proponents of each respective side will continue to fight

for the supremacy of its own ideal over the other.

gS. This struggle to find the right balance was well set out in a paper

by David Cole (Heinonline-54 Stan.L.Rev.953 2001"-2002) wherein at the

start of the so called "trvar on Terror" he wrote in part as under concernlng

the US situation;

,,INTRO DUCTION
"On January 24,2020, the United States military transPorted John

Walker Lindh, a Young American raised in Marin CountY,

California, and captured with the Taliban on the battlefields of

Afghanistan, to Alexandria, Virginia, where he was to be tried in a

civilian criminal court for conspiring to kill Americans. White

House spokesman Ari Fleisc her announced that "the great strength

of America is he will now have his day in court". At the same

t

time, the military was holding 158 foreign-born Taliban and AI

QaerJa prisonert ut u rnilitary base in Guantanamo Buy, Cuba, in B-

foot-by-8-foot chain-link cages. A widely circulated Press photo

<lepicied the prisoners bound and shackled, with bags covering

their heads and eyes, kneeling on the ground before U.S. soldiers'

President Georgo w. Bush announced that he had categorically

rletermined that the Guantanamo detainees were not entitled to the
the Geneva

T
protections accorded prisoners of war under
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Conventions, and Secretary of Defense Donald Rumsfeld

dismissed. concerns about their treatment with the assertion that it

was better than the treatment the Taliban and Al Qaeda accorded

their prisoners. Two months earlier, the President had issued a

milita;y order providing that Al Qaeda members and other

noncitizens .orid be tri;d by military tribunals, in which the

rnilitary would act as prosecutor, judge, iury, and executioner,

without any aPpeal to a civilian court'

The different between the treatment afforded John Walker

Lindh ancl his fellow T'aliban and Al Qaeda prisoners held on

Guantanamo rested on the fact that Lindh was, as the Pless

nicknamecl him, "the American Taliban'" when the Attorney

General announce,C the charges against Lindh, a rePorter asked

why Lindh was being trietl i^ u. ordinary criminal court rather

than before a military-tribrrnal. The Attorney General explained

that because Lindh was a united states citizen, he was not

subject to the military tribunals created by President Bush's

order. As a purely legal matter, the president could have made

U.S. citizens t"Uj*.t to military commissions; citizens have been

trierl in military t ibrnals beforl, and the Supreme Cou-rt expressly

upheld such treatment as recently as World War II' But the

piesident chose to limit his order to noncitizens.

That choice is emblematic of how we have responded to

the terrorist attacks of September, 1"1, 200L' While there has been

much talk about the need to sacrifice liberty for a greater sense of

security, in practice we have selectively sacrificed noncitizens'

liberties while retaining basic protections for citizens. It is often

said that civil liberties are the first casualty of war' It would be

more accurate to say that noncitizens' liberties are the first to go'

The current war on terrorism is no exception'
In the wake of september LL, we plainly need to rethink

the balance between liberty and security. The attacks, which

killed more than 3,000 people and did immeasurable damage to

the human spirit, succeeded beyond our worst nightmares and

their perpetrators' wilCest d"reams in wreaking destruction and

,pr"uii.,[ f*u. throughout the nation. We all feel a profound and

rleeply uifamiliar sense of vulnerability in their wake and have a

.or.urponrlingly urgent neecl for security and reassurance' The

anthrax *.ur*1ftat followed underscored the gravity of the threats

we face, vividly demonstrating that scientific and technological

advances have made instruments of mass desfruction far too

wiclely accessible. And as Attorney General ]ohn Ashcroft's

statement quoted as an epigraph to this article illustrates, many

argue that ih* d**ands of waging war-here, a war without an

articulable endpoint-require thit civil liberties not stand in the

way of victorY.
There is undoubtedly a balance to be struck between

liberty and security, but there are also several reasons to be

cautious about too readily sacrificing liberty in the name of

security. First, as a historicil matter, we have often ovelreacted in

times of crisis. In Worltl War I, we imprisoned people for years at a

time merely for speaking out against the war effort. In world war

II, we interned more thin 110,000 Persons solely because of their

Japanese ancestry. And during it-,. Cold War, thousands of

innocent persons lost their iobs, were subjected to congressional

investigations, or were incarcerated for their mere association with
f
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the Communist Party. In hindsight, these responses are generally

viewed as shameful excesses; but in their day, they were

considered reasonable and necessary.

Second, there is reason to think that as a general matter in

times of crisis, we will overestimate our security needs and

discount the value of liberty. Liberty is almost by definition
abstracU it is measured by the absence of control or restraint. Fear,

by contrast, is immediate anr.1 palpable; it takes physical form as

,[r"rr, anxiety, depression, a pit in the stomach, a bad taste in the

mouth. It is easy io take liberty for granted, and to presume that

government powers to intrude on liberty are not likely to be

directed at one's orffn liberty. Fear affects us all, especially after

an attack Iike that of September l'L.

Third, liberfy and security are not necessarily mutually
exclusive values in a zero-sum game. Liberty often plays a

critical role in maintaining security. One of the justifications for

guaranteeing political freedoms is that a free people are less likely

io be clriven to extreme violence. A political Process that treats

people with equal dignity and allows dissidents to voice their

ii"*r and orgu.rire to change the rules through political means is

likely to be more stable in the long run. Recent experience in
Engiand and Israel has shown that cracking down on civil
liberties does not necessarily reduce violence, and may simply
inspire more violence. As ]ustice Brandeis wrote, the Framers

knew ',that fear breeds repression; that repression breeds hate;

[and] that hate menaces stable government'"
Understanding both the importance of liberty and the

temptation to restiict it that government authorities and

democratic majorities would face in times of crisis, the Framers

sought to protect our basic liberties from the momentary

pu*Jions of ihe majority by inscribing them in the Constitution.
but with few exceptions, constitutional rights are not absolute; a

balance must be struck. As Justice Goldberg famously put it,
"[the Constitution] is not a suicide pact."

Thus, while the tension between liberty and security

should not be overstated, it cannot be denied. We love liberty

and securify, but recognize that sometimes we must limit one to

enioy the other. when a democratic society strikes_that balance

in ways that impose the costs and benefits uniformly on all, one

mighi be relatively confident that the political process will
ultlmately achieve a proper balance. But all too often we seek to

avoid the difficult trideoffs by striking an illegitimate balance,

sacrificing the liberties of a minority grouP in otder to further
the majority'r security interests. In the wake of september 1L,

citizens and their elected representatives have repeatedly chosen

to sacrifice the liberties of noncitizens in furtherance of the

citizenry's purported security. Because noncitizens have no vote,

and thus no direct voice in the democratic process/ they are a

particularly vulnerable minority. And in the heat of the

nationalistic and nationalist fervor engendered by warr

noncitizens' interests are even less likely to weigh in the

balance".(bold added)

?
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96. Thus, even by US standards, now a days, it seems that a US citizen

woulcl not be considered as an "enemy alien" to be interned as oPPosed to

being tried in an ordinary court of law'

97 . Regartling this balance between civil liberties and preventive

r_letention in the UK it was noted in online source Law Llbrary of Congress

on "Pr:e Charge detention for terrorist suspects ;United Kingdom" thaq

,,Reasons for the Extension of Pre-charge Detention

The extension of pare-charge detention, as noted above, is not a

new issue and hai presented itself with some regularly over the

past several years to controversy each time legislation has been

introrJucerJ. The struggle the government faces of how to balance

protecting its citizeni from the risk of a terrorist attack without

ietermi"i"g the basic human rights of individuals and their right

to liberty, *nn* acting within the limits of the law can be

demonstrated by the fact that pre-charge detention has reportedly

been "debated more than urry other legal procedural issue in

recent years." and

"Concluding Remarks

The Joint committee on Human Rights has noted that "whilst anti-

terrorist legislation is not new, each incremental installment,

generated by concerns about public safety, must be considered not

only on its merits but also in relation to the totality of such

legislation. "The large volume of anti-terrorism legislation in the

Uk appears to have caused much controversy about the pre-charge

detenlion provisions in the context of its cumulative effect'

Additionaliy, much controversy exists regarding the potential

iniustice thit an individual could face by being detained for up

to forty two days without being charged with a crime to only later

be determined to not Pose a threat. The government's concerns

regarding the challenges that it faces and the consequences of not

having powers to enable police to effectively tackle the terrorist

threat are unenviable and not open to an easy solution' The final
resolution of the controversy surrounding the issue of pre-charge

detention is dependent upon the social and political climate to

determine wheiher the chosen measures are proportionate to the

challenge faced.

The reception that the provisions in the bill relating to pre-charge

cleterrtion have, met in the House of Lords indicates that the

provisions would likely not be enacted". As noted below the

extension of pre charge detention to 42 days was rejected by the

British Parliament.

98. As noted above in recent times in the uK the pre charge detention

for terrorist suspects has been whittled down from 28 days to L2 days and

an attempt to have the preventive detention period increased from 28

I
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days to 4}days (prior to it being reduced from 12 days) was defeated by

parliament despite the recent terrorist attack at a musical concert in

Manchester which killed and iniured many youngsters and other such

terrorist incidents in London.

gg, In conclusion we find that the petitioners being Pakistani nationals

Iiving in pakistan whilst Pakistan is not in a declared state of war do not

fall within the tlefinition of "enemy alien" as used in Article L0 (9) of the

Constitution and whose detention under Article 10 (9) was without lawful

authority and in violation of the constitution.

100. we have already in this order sfruck down the Third PDO and the

Notification issued against the petitioners under s.11 EE of ATA for the

reasons mentioned earlier in this order'

101 . Suffice it to say that such malafide conduct on the part of the

Government of Sindh is highty cleprecated. The petitioners were convicted

by the trial court for very serious offenses including terrorism and were

accorclingly each handed down heavy sentences including that of death in

one case however after serving over L8 years in jail without remission the

petitioners were all acquitted of all charges excePt one who was given a

Iesser sentence, The state appealed the acquittal of the petitioners as was

its legal right which is still pending before the supreme Court for

cletermination

102. This is how our criminal justice system works and enables the

public to have faith in the same. Issuing continuous and successive PDO's

on unjustified grounds just to keep a Person in jail despite his acquittal by

the courts only serves to undermine and lessen conJidence in the eyes of

the public in their rights as guaranteerJ unrler the Constitution and the

crinrinal justice system anrl lead.s to the perception that it is not based on

rhe principles of equality, fair Ptay and that the rule of law which this

Country so cherishes is being compromised by the executive authorities.

103. Thus, not only did the Government of sindh violate the

Corrstitutional rights of the petitioners to seek a review board for their

preventive cletention under Article 10 of the Constitution based on the

particurar facts and circumstances of this case the Government of sindh

also violatecl Articles 4,g,70,10(A), 
-1.4 ,15 and 25 of the Constitution bv"5

il
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issuirrg pDO's which lacked legal justification based on the material which

was placed before the competent authority (as the petitioners have been

founcl by us not to be enemy aliens) as such the third PDO which is the

only pDO which remains in the field is for the avoidance of doubt for the

reasons mentioned earlier in this order hereby struck down as being

urrlawful and of no legal effect.

104. In particular, especially during challenging times the courts must

ensure the Constitutional guarantees/protections provided to the citizens

of this country through the Constitution and protect them from any

rnisuse or abuse by the executive authorities especially when the liberty of

the individ.ual is at stake which is one of the most important fundamental

rights guaranteed by the Constitution. Without the jealous protection of

Ii6erty ancl other funrlamental rights by the courts we are no where both

as a State and citizen of that State and the road to chaos and tyranny will

lot be far away. In this respect it is apt to cite the case of Khawaja

salaman Raqifue (supra) which held as follows as Para's 91 and 92 as

uncler;

" g'1. Discretion has been granted to the constitutional courts in order to

tuiden tlrc scope of their poTuer and competence, albeit ruitlin the

ytrescribed pnrnmrters, The constitutional courts are the guardian of
'the 

constitution, and thus required to ensure that the executiae

refrain from aiolating the constitutional mandate, and to stop such

uiolati'on when it oicurs. The Court has to reaiew the executiae

actions and the conduct of the pubtic authorities on the touchstone

of fairness, rensonablenelss and proportionality. lhry should not

heiitate in performing their constitutional duty obiectiaely,

particularly, when it comes to the matter of rights that haae been
'guarantrrd 

Uy the constitution, we should remain mindful of the,

sensitiaity oi such issue+ ns unless the constitutionally guaranteed

rights pritections and priaileges are respected and safeguarded the

situation shall ineuit:ably degenerate into chaos and anarchy'

People wielding Power should not lose sight of the f_",t that the

constitutionalty'guaranteed rights haue been obtained and secuted

by the people o/ {lris country through a social contract in the shape

of the constitution.

g2 Before pnrting, it is ruortlr recalling Antonio Gramsti's exhortation to

cipil"society to be intellectually pessimistic but ruith il ruill that is

optimistic, Legal protections, howeaer sactosaftct, are inadequate to

presefi)e tibirties in a society that aalues outcomes oaer due
'process and is hoppy to saffifice procedural safeguards at the altar
'of 

expediency. Uniii we aalue the ideals of democracy and libetty,

*r ,holl foieaer remain shackled not only depria:d_ ,f the rights

afforded'to us by the constitution but slso unable to gain our

rightful place ii the comity ,f nations, As Thucydides rt'isely -r
AN
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proclaimed " the strong ruill continue to do ruhat they can and the weak

slmll continue to sffii ulmt they must," Our saluation, thtts, lies not in

sltppressing ideas rti fiitofree ruith but in demanding freedom of thought,

con'sciencel and exyression for those rphom rue most aociferously disagree_

tuith.ltntit we create a culture of transqnrency liberty, ciaility, and

democratic aalues, our desire for peace and order shall continue to

elude us".

Conclusion.

10S. The petition is allowed. The First two PDO's have expired and as

such are no longer in the field having ceased to have effect on their expiry'

The only pDO which is currently operating is the third PDO referred to in

this Order which the petitioners are subject to which is struck down as

being issued in violation of Articles 4,9,\0,L0(A), 74 ,75 and 25 of the

Constitution as being illegal and issued without lawful authority.

106. The Notification dated 29.06.2020 placing the petitioners in the IV

Scherlule of the ATA by virtue of S.11 EE ATA referred to earlier in this

order issued in respect of all the petitioners is struck down for the reasons

.rentioned earlier in this order as being issued without lawful authority

and on account of malafides'

l0T . All the petitioners are found not to be "enemy aliens" so as to fall

within the ambit of Article 10(9) of the Constitution and their detention

under this sub Article of the Constitution is found to be illegal and

without lawful authoritY.

10g. It is directed that all the petitioners be released forthwith frorn jail

unless wanted in any other custody casefcrime or any stay order passed

by the Supreme Court is currently in operation preventing their release.

109. It is also directed that none of the petitioners be detained under

any further preventive detention order by either the Federal Government

or any Provincial Government or any Iaw enforcement agency or any

other body without the permission of this court,

110. A copy of this order shall be sent by the office by fax immediately

to Secretary Ministry of Interior Government of Pakistan, Secretary Home

f)epartrnent and Chief Secretary Government of Sindh, IGP Sindh and

Superintendants Central Prisons Karachi and Sukkur and IGP Prisons

Sindh for compliance. ot
L4
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777. These are the reasons for our short order dated 24."1,2.2020 which is

set out below for ease of reference;

"trVe have heard learned counsel for all the petitioners namely

Ahmad Omar Sheikh, Fahad Nasim Ahmad, Syed Salman Saqib

and Sheikh Muhammad Adil'

We called upon the learned Advocate General of Sindh to argue

this matter on behalf of the Government of Sindh, however, he

contenrled that this bench should not hear this case because this

bench had already made up its mind in this petition as it had

already passed an order in C.P. No.D-3275 of 2020 Mst. Aziza

Naeem vs. Government of Sindh dated 27.1,2.2020 which was

similar to this petition and as such this matter should be placed

before another bench of this Court for hearing excluding the

members of this bench. We find no merit in this submission of

learned Advocate Ceneral, Sindh which submissions is

declined/rejectecl, This is because the members of this bench might
have already passed an order in a similar case but in any event if
this matter was placed before another DB of this court such DB

would be bound to follow the order of this DB so no useful purpose

would be served in transferring the petition to another DB of this

Court. In our view the proper approach would have been for

learnerl Advocate General to have challenged our earlier order

before the Hon'ble Supreme Court. Even otherwise we are of the

view that this petition is different in nature and the facts and

circumstances relating to this case in terms of the material relied

upon to detain the petitioners is quite different from the material

.*1i*,1 upon for issuing the PDO's in Aziza Naeem's case (supra)

ancl as to why the petitioners were placed under preventive
cletention. It is settled by now that each case is to be decided on its

own particular, facts and circumstances. It was also confirmed by

the Advocate General himself that the preventive detention order
which is currently in operation against the petitioners is going to
expire on 27.12.2020 and as such if we adjourn this case on his

request it will cause extreme prejudice to the petitioners as in our

view based on the previous conduct of the Goverrunent of Sindh

when )fth ffssember 2020 is passed which will be in a few days'

time and the preventive detention order currently in effect expires

the Government of Sindh will most likely again detain the

petitioners under another preventive detention order to prevent

their release from jail which will lead to this petition becoming

infructuous and the petitioners being returned to square one where

they will have to file fresh petitions. We also note that the material

provided by the intelligence agencies which lead to the petitioners'

names being subject to the PDO's has already been placed before us

in chambers and reviewed by us which material was obviously

tlifferent to that relied on in Mst. Aziza Naeem's case (supra),

Learned Advocate General had also provided his authorities which

he intencled to rely on in this petition in respect of decisions being

made on a subjective as opposed to objective basis and the

petitioners being enemy aliens to the petitioners well before the

rlate of this hearing as such the petitioners already knew the heart

of his case against thern. Learned Advocate General Sindh had

/
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requested for an adjournment so that he could move an apPlication

to place this case before any other bench of this court. We are of the

,riew that he had sufficient time to make such an application after

tlre passing of the ortier in Mst, Aziza Naeem's case (supra) which

*ur passecl about 03 days ago on 21.12.2020 but the same was not

moved. In our view not to hear this petition today would cause

irreparable harm and extreme prejudice to the petitioners who had

atreldy been behind bars for over 18 years without remission prior

to their acquittal and have since their acquittal have remained

behind bars for almost a further 09 months based on PDO's issued

by the Government of Sindh'

We have hearcl the arguments of learned DPG and DAG who have

adopted exactly the same arguments and relied on exactly the same

authorities as learned Advocate General Sindh in Mst. Aziza

Naeem's case (suPra).

For reasons to be recorded later on we:

I

(i)

(i i)

(iii)

Find that once the first and second preventive detention

orclers dated 02.04.2020 and 01.07.2020 have expired they are

no longer in the field.

Find that the notification dated 29.06.2020 placing all the

petitioners on the IV Schedule of ATA pursuant to S. 11 EE

is being issued without lawful authority and therefore of no

legal effect and hence is struck down.

Find the third preventive detention order dated 28-09'2070

under article 2A, 4, g, 10, 10(A), 14, 15 and 25 of the

Constitution of. Pakistan as being issued without lawful
authority anrl in violation of the said Articles of the

Constitution and is hereby struck down.

Fincl that none of the petitioners are 'enemy aliens' as

contemplated unrJer Article 10(9) of the constitution and as

such their detention under this sub Article of the

constitution is founcl to be illegal and without lawful

authority.

Direct that all the petitioners namely Ahmad Omar Sheikh

son of Saeeti Ahmed Sheikh, Fahad Nasim Ahmad son of

Nasim Ahmed, Syed Salman Saqib son of Syed Abdul Rauf

and Sheikh Muhammad Adil son of Abdul Shakoor shall be

released from jaii forthwith on the receiPt of this order

unlpss they are wanted in any other custody case or any

ora", against their release has been passed by the Hon'ble

Supreme Court of Pakistan.

Direct that none of the petitioners be placed under any

preventive detention order by the Federal Government,

Provincial Government, any Law Enforcement Agency or

any other body without the prior permission of this court'

?
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(vii) Direct that all the petitioners shall be placed on the ECL until
such time as their appeals have been decided by the Hon'ble
Supreme Court. Learned counsel for the petitioners
undertakes that they will produce all the petitioners before
the Hon'ble Supreme Court on each and every date when
their appeal is being heard.

(viii) A copy of this order shali i:e sent by fax to Ch,ef Secretary
and Home Secretary Government of Sindh, Secretary
Minishy of Interior, Government of Pakistan, IGP Sindh,
Superintendent Central Jails I(arachi and Sukkur and IGP
prisons Sindh for compliance."

112. The petition stands disposed of in the above terms.

Arif

I

t'

,M tA&
yffcu


