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IN THE HIGH COURT OF SINDH AT KARACHI

Present:

Mt. Mohammail Karim Khan Asha
Mr, Iustice Zulfiqar Ali Sansi.

Criminal Accountability Appeal No.17 of 2079 dw.
C.P. No.D-2433 of 2019.

Appellant/ petitioner

Date of hearing:
Date of Judgment

Muhammacl Arshad Latrt S/ o. Mirza Abdul Latif
through Mr. Nabeel Kolachi, Advocate.

Criminal Accountability Appeal No.1'8 of 2A79 a/w,
C.P. No.D-2432ot2079.

Appellant/ petitioner

Respondent/State (NAB) Mr. R.D. Kalhoro, Special Prosecutor NAB

Qamar Mahmood Khan S/o' Allah Ditta through Mr
Nabeel Kolachi, Advocate'

01.10.2020.
08.10.2020.
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I UDGMENT

MOHAMMAD KARIM KHANAGHA, I.- The appellants Muhammad Arshad

Latif son of Mirza Abdul L-atif and Qamar Mahmood Khan son of Allah Ditta

have filed Cr. Accountability Appeals No.17 of 2019 and No.18 of 2079 separately

in Reference No.08 of 2017 whereby they have impugned the judgment dated

26.02.2019 passed by Judge, Accountability Court No'lI Karachi where by the

appeliants were convicted and sentenced under 59 of the National

Accountability Ordinance, 1999,(NAO) as under;

"To suffer punishment of foe 05) years R'l' each and fne -of 
Rs'69'99

mitlion rorT,6ring the aiount of default and in default of payment of

further to suffer ix (06) months S'l' each' Both the accused persons
'as 

per Sectioi 20(b), Sub-clause 9 of FlO, 200L shall not be eligible to

reieioe any loan,' adaance or fnance from any fnancial ins.titution

for a periid of ten years and shall not be permitted to contest 
,any

election as , ir*bei of Parliament, any Proainciat Assembly or..local

body for a penod of fiie years, after seruing out their conttiction" '

2. The brief facts of the case are that on the receipt by the National

Accountability Bureau (NAB) of a reference u/s 31-D of the NAO forwarded by

the Governor state Bank of Pakistan in respect of the offence of willful loan,
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default against Directors / Guarantors of M/s. Hilton Trans Limited, an inquiry

was authorized which was subsequently converted into lnvestigation on

30.08.2016 vide letter No.242130lIW /-ttr/co-A/ T-4lNAB(K) /20L6/K-391s by

the competent authority.

3. That the investigation revealed that M/s. Hilton Trans Limited, through

its Directors, accused No.1 & 2 approached M/s. KASB Bank (now Bank Islami)

and requested for lease financial facility for the purchase of 25 Hino Buses on

18.02.2004.That the said request was subsequently accepted by the Bank and

approval vide letter dated 20.04.2004 and the said comPany availed lease finance

facility to the tune of Rs.102.5 million for the purchase of 25 Hino Buses under

Urban Transport Service (UTS).

4. That the total lease amount disbursed was Rs.92.250 million after

deducting L0o/o ollease key money of Rs.102.5 million. The details of the facility

to the company is as under:-

Name of
facilitv

Date of
Finance

Limit Expiry Date Date of
Default

Lease
Finaflce

luly 2004 702.5
Million

lune 2009
(5 years) 

-

luly 2004

5. That the company started delay in payments of leased rentals and

installments from very Lrt month due to which its accounts became stuck up and

declared classified. That on the request of the company, the bank restructured ,/

rescheduled the lease finance facility in the year 2005 but the terms and

conditions of rescheduling were not abided by the company, consequent thereto,

the bank cancelled the same

6. That thereafter the bank repossessed / recovered the leased buses from

the company and auctioned them against a total sum of Rs'31'322 Million and

subsequently filed a recovery suit bearing No.B-11 of 20-l'6 u/s' 9 of Financial

Institutions (Recovery of Finances) Ordinance, 2001 before the Hon'ble High

Court of Sindh at Karachi since the liability of the company was not completely

settled

7. That the above suit was decreed in favor of the bank vide judgment and

a

decree dated 21.08.2006.
tl
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8. That the bank served 30 days'notice dated 09.10.2013 u/s 5(r) of National

Accountability Ordinance 1999 upon the company through its directors for the

repayment of Rs.117.952 million (Rs.63.885 million being principal and Rs.54.067

million being cost of fund) as on 30.09.2013 but to no avail'

9. That thereafter the Governor State Bank of Pakistan served 7 days Show

Cause Notice upon the accused persons, for the repayment of the outstanding

amount of RsJ25/171. million as on 30.06.2015.

10. That aJter complying with the mandatory provisions, the matter was

referred to the NAB u/s 31-D of the NAO for procedure under the law in

accordance with the NAO.

ll. That NAB established that the accused No,l & 2 being the Directors/Guarantors

of tWs. Hilton Trans Limited willfully failed to repay the loan of Rs.1 39.98 million' as on

30.12.2016 (principal amount of Rs.63.885 million and cost of funds of Rs'76'104

million) and that they have committed the offence of wiltful loan default defined u/s 9(a)

of NAO, 1999 and punishable r:/s l0 of NAO, 1999, read with schedule thereto.This

lead to the NAB filing a reference against the appellants under the NAO which

proceeded before the Accountability Courts at Karachi.

12. After compliance of the provision of Section 265 (C) CI'P'C' the trial court

framed the charge against the accused persons under section 9(a) NAO which is

punishable u/s 10 of NAO, 1999' The accused Persons pleaded not guilty to the

charge and claimed to be tried.

13. In order to prove its cases, the prosecution examined 06 witnesses who

exhibited various documents in support of the prosecution case where after the

prosecution closed its side. The appellants/accused recorded their statements

under section 342 Cr.P.C denying the allegations against them. Both appellants

recorded their evidence on oath but did not call any DW in support of their

defence case

1,4. The trial court, after hearing the parties and assessing the evidence

available on record convicted and sentenced the appellants through the common

impugnedjudgmentdated26,02.20lgasmentionedearlierinthisjudgment.

Hence the appellants have each filed an appeal against their conviction',
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15. The facts of the case as well as evidence produced before the trial court

find an elaborate mention in the impugned judgment, therefore, the same are not

reproduced here so as to avoid duplication and unnecessary repetition.

'j.6. Learned counsel for the appellants contended that the appellants were

completely innocent; that there was no evidence against them; that this case

should have been heard under the Financial Institutions (Recovery of Finances)

Ordinance 2001 as amended by Financial Institutions (Recovery of Finances)

Amendment Act (XXXVII) of 201,6 insteacl of the NAo; that even otherwise the

prosecution had not been able to prove that this was a case of wilful default as

defined under the NAO; that appellant Qamar Mahmood Khan had no liability

as he had ceased to be a director of the company at the time of defaul! that the

mandatory notices required under the NAO and especially S'31(D) had not been

served on the appellants and as such this case could not have proceeded under

the NAO; that the buses which were the security held against the appellant's

loan were sold at an under value and hence the balance was not recoverable as

the bank had breached its agreement and as such this was not a case of wilful

default under s.5(r) NAO as the bank had defaulted on its agreement by selling

the buses at an undervalue and thus for any or all of the above reasons the

appellants should be acquitted of the charge by extending to them the benefit of

the doubt. In support of their contentions the appellants placed reliance on Khan

Asfand Yar wali and others v. Federation of Pakistan and others (PLD 2001 sc

607), Islamuddin shaikh v. Federation of Pakistan and others (PLD 2001

Karachi 41.9), Kaloodi International (Pvt.) Ltd. V Federation of Pakistan (PLD

2001. Karachi 311), Irfan Nawab through Attorney V Soneri Bank Limited (2013

CLD 1922) and Intikhab A.Syed V Chairman NAB (2019 ldLD 1'2n'

.17. on the other hand learned special prosecutor NAB has fully supported

the impugned judgment and contended that the prosecution has proved its case

of willful default as defined in S.5 (r) of the NAO after the case was referred to

the NAB under s.31 (D) of the NAO by the Governor of the sBP against the

appellants beyond a reasonable doubt through reliable and trust worthy oral and

documentary evidence and that as such the appeals be dismissed'

18. We have heard the arguments of the learned counsel for the Parties, Sone

through the entire evidence which has been read out by learned counsel for the

appellants and the impugned judgment with their able assistance and have

considered the relevant law including that cited at the bar ' ,,
/
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19. At the outset it should be mentioned that both of the appellants have been

released from jail having served out their sentences'

20. After our reassessment of the evidence we find that the prosecution has

proved its case beyond a reasonable doubt against the appellants and as such the

appeals are dismissed for the reasons mentioned herein after'

21. Interestingly, it appears that the appellants have never disputed the

monies which they owed the KASB bank which repayment KASB bank was

demanding. Even after the passing of the decree against them the appellants still

however did not pay the amount decreed which has attained finality and now

only the execution application is pending.

22. In our view this case of wilful default based on its particular facts and

circumstances does fall under the NAO as opposed to Financial Institutions

(Recovery of Finances) ordinance 2001 as amended by Financial Institutions

(Recovery of Finances) Amendment Act (XXXVII) of 20"16 as the inquiry was

authorized, upgraded into investigation, reference filed and the appellants

convicted under the NAO prior to the coming into force of that Amendment

Ordinance especially since that Ordinance did not have retrospective effect' Even

otherwise this case is now at the appellant stage and as such the case of Intikhab

A.Syed (Supra) is of no assistance to the appellants based on the particular facts

and circumstances of this case except in respect to sentencing. As such we find

that this reference was rightly fited before and decided by the accountability

court under the NAO

23. It is correct that notices have to be served by both the complainant bank

and the SBP to the appellants before a decision can be made under S'31 (D) by

the Governor of the sBP whether to refer the case to the NAB for further inquiry

under the NAO. The record reveals that notices were duly served on the address

of the defaulting company as Per the records of the bank provided by the

defaulting company and the prosecution has exhibited TCS receipts to show that

the bank notices were received at the address of the company given by the

appellants at the time of taking out the loan. If the appellants changed address

then it was the duty of the appellants to inform the change of address to the bank

but they failed to do so. It is not the job of the bank to trace out the whereabouts

of loan defaulters before serving notices on them. The bank is only obliged to

serve notice to the defaulters on the arldress last provided by them to the bank'

?

(
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Even otherwise it appears that the appellants were deliberately avoiding service

of the notices in this case so that they could use this as an excuse/defence in

NAB's wilful default's case against them since the appellants knew well that they

were defaulters through the Recovery suit which had been filed against them by

the bank so that had every oPportunity to write to the bank and explain why

there's was not a case of wilful default and likewise they could have furnished an

explanation to the SBP and if the SBP found the explanation credible then it

would probably not have referred the case of the defaulters to the NAB. We have

gone through the citations of the appellants in resPect to the service of notices

and find that the aforesaid cases are of no assistance to the appellants as they are

distinguishable from the instant case which is based on its own particular facts

and circumstances and find that all the requirements of notice under S.31 (D)

NAO have been fulfilled and rather that the appellants did their best to

deliberately and intentionally avoid receiving any such notice in order to benefit

themselves

24. With regard to appellant Qamar Mahmood Khan we note that he resigned

as a Director after the company had already defaulted and he remained a

director in 2004 as per record and that he was purportedly let off his liability as

the KASB bank officials were mixed up in the whole scam of granting the loan to

the company against inadequate security. For example, in cross examination PW

5 Muhammed wasim Khan who was joint Director of sBP states as under at

P.543 of the paperbook;

"When the loan ruas initiated for acquiing 25 buses then the aaluation of tlege

buses zoere 111,.550 million ind iuit a7e7 feto months the bank auctioned the

buses for iust Rs.3L.804 million in the' month of December' 20.05 ruhereas lonn

toas disbursed on 12.0i.2004. I hatte asked tlrc bank regarding this issue but the

failed to safisfy us regardingoaluation of tlrc buses' We came to the conclusion

that the bo*owerin ,oniiron"e wiih the bank officials hail defrauded the

bank." (bold added)

25.InanyeventappellantQamarMahmoodKhan,scontinuingguaranteefor

the company's liabilities remained intact.

26. Wilful default is defined by s.5(r) of the NAO which reads as undeu

'5.(r)'WiUuldefaulf';apersonorholderofpublicoffceis.saidto
commit an iffince'of trtilful default under this Ordinance if he does-not

pay, orcor{{nurc iot to pay, or return or repay the amou.nt due ftom'hi;n b any bank, finincial institution, cooperatitte ..y.ciety'
Gouemment-departmeni, statutory body or an authaity establishtd or

controlled by Gooernment on tiu date that it became due as per,,
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agreement containing tfu obligation to pay, return or repay or

icording to the larpsi rules, regilations instructions issued or notifed

by the itate Bank of Pakisin or the bank, financial institution'

iooperutiae society, iotternment of Pakistan, statutory body or an

orit rrity establisied or controlled by a Goaernment, as the case may

be, andi tlrirty days notice has been gitten to such person or holder of

public ofice.

Prooiiled that it is not toilful default under this Ordinance if
such person or holder of public office uras unable to pay return or-

repay the amount as aforesaid on'uccount of any wilful breach of
agriement or obligaiion or failure to perform statutory duty on

tte pa* of any-bank, financial institution, cooperatitte. .socie.ty,
Goairnmeni depirtment, siatutory body or an authoity establishcd or

antrolle d by a Gouernment.

Proaideil further that in tfu case of default concerning a bank or

a fnancial institution a seTten days notice has also been gitten t2 "s.uch-

plrron o, holder of public office" by the Gotternor, State Bank of

Pakistan:

Prooiiled further that the aforesaid thirty days o-r setten days

notice shall noi appty to cases pending trial at the time of promu.lgation

of the National' Accountability Bureau (Amendment) Ordinance,

2001" .(bold added)

27. With regard to proving wilful de{ault under S.5 (r) NAO in the case of

Mian Munir Ahmed V State (2004 P.Cr.Ll 2| 12) it was held that the following

ingredients must be proved at P.2018 Para L4 as are listed below;

"14. For attracting the aboae prouisions of taw, it is essential that

the prosecution should prorte the following ingredientsi

(n There should be a person toithin the meaning of Ordinance'

1.999.

There should be a Bank, Financial Institution, Cooperatitte

Society, Gooernment Department, Statutory Boily or an

Authoity established or controlled by a Gozternment'

There should be an amount taken by the person mentioned

at S. No.(i) from any institution as mentioned at S' No'(il'

There shouldbe dues.

That such Persotts ilid not pay, or continues not to
pay, or rctuln or rcpay such dues on the ilate it
'beiame due as per agreement containing afl
obligation to pay, retum or repay the same according

to iaw, rules, rigulations ot instructions issued or

notifieil by the State Bank of Pakistan anil other

ab o o emen ti o ned instituti ons.

Thnt a penod of 30 days has expired thereafter'

7

(it

(iii)

(it)

(a)

(7,t

----"'-
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L5. lf the aboae ingredients are ptooed, then the Person
utill be held guilty of u;illful default. (bold added)

28. The appellants have contended that their case was not a case of wilful

default under S.5(r) NAO as it fell within one of the proviso's of S'5(r)' Namely'

that the appellants had not committed wilful default as it was a wilful breach of

the agreement between the appellants and KASB bank by the Bank selling the

company,s security i.e. the buses at an under value in order to recover their loan.

We do not find selling the security (buses) by the bank as a wilful breach of their

agreement with the appellants. This is because the appellants defaulted on their

loan (and in fact did not make a single repayment) which entitled the bank after

notice to sell the available security of the company (in this case the buses) in

order to recover its loans. The buses were sold after advertisement through a

public auction and such monies were used to partly pay ofI the loan. We do not

see how this can amount to the breach of the appeltant's agreement with the

bank

29. We find that all required stePs were taken under S'31 (D) NAO and that

the case was correctly referred to the NAB as one of wilful default. In our view

from the IO's evidence and other evidence on record including both other oral

and documentary evidence this malter has been thoroughly and independently

investigated by the NAB and also found to be a case of wilful default which

lustifiably lead to NAB filing a reference under the NAO before the concerned

accountability court. At trial atl the PW's gave consistent, non contradictory

evidence which we find to be reliable, trustworthy and confidence inspiring and

none of their evidence was dented during cross examination. Their evidence is

corroborated by the documents exhibited at trial.

30. It is also notable that the appellants have not put forward any plausible

reason as to why they failed to rePay the loan and did not even join NAB's

investigation to justify their position despite being sent call up notices' The

appellants did not even make one loan installment rePayment and in our view

deliberatety avoided all notices from the bank and the sBP with regard to why

the loan should not be treated as one of wilful default. We have seen no

genuine reason on record to show that the defaulted amount was not wilful'

31. We have gone through the impugned judgment and find it to be well

reasoned and in accordance with law and the learned counsel for the appellants

v

(



despite his best efforts has not been able to point out any error in the same either

as a matter of law or fact. we also find from the evidence on record that all the

ingredients required to make out a case of wilful default as set out in the case of

Mian Munir Ahmed (Supra) as set out above have been proven through cogent

reliable and trustworthy oral and documentary evidence and as such the

prosecution has proved the charge against the appellants beyond a reasonable

doubt.

32. Thus for the reasons mentioned above the convictions and sentences of

both the appellants as set out in the impugned judgment are maintained'

33. The appeals, any constitution petitions and listed applications stand

dismissed

i. I )-r-.
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