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IN THE HIGH COURT OF SINDH AT KARACHI

Criminal Accountability Appeal No.22 of 2017'

Appellants 1. Junaid Asad Khan S/o. Asad Abbas Khan,

2. Asad Abbas Khan S/o. Muhammad Ramzan

Khan ttuough M/s. Mehmood A. Qureshi
and Mr. Khaleeq Ahmed, Advocates.

On court Notice; Shahid, Advocate for Bank

Respondent/State (NAB) Mr. R.D. Kalhoro, Special Prosecutor NAB'

Date of hearing:
Date of Judgment

Ms. Naheed A
Islami Pakistan.
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IUD GMENT

MOHAMMAD KARIM KHAN AGHA,I.- Appellants Junaid Asad Khan

S/o' Asad Abbas Khan and Asad Abbas Khan S,/o' Muhammad Ramzan

Khan were convictecl by the learned Accountability Court No.ll, Karachi

in Reference No.20/2016 vide judgment dated 23.10.2017 whereby the

appellants were convicted under section 10(a) of the National

Accountability Ordinance, 1999 (NAO) and sentenced to suffer R'I' for ten

(10) years and to pay fine of Rs.54.306 million in terms of section lL of the

NAO. In case of default in payment of fine, the appellants were ordered to

undergo R.L for a further period of two (02) years each' The appellants

were also disqualified for a period of 10 years under section 15(b) of the

NAO to be reckoned from the date of release after serving the sentence for

seeking or from being elected, chosen, appointed or nominated as a

member or rePresentative of any public body or any statutory or local

authority or in service of Pakistan or of any Province and obtain any

financial facility in the form of loan or advance from any financial

institutions controlled by Government for the period of L0 years'

?

Present:

Mr. Mohammad KaimKhan Agha

Mr. Iustice Zul.fiqar Ali 1angi.
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2. The brief facts relevant for the Purpose of disposal of these appeals

are that a reference was forwarded by the Governor State Bank of Pakistan

u/s 31-D of NAO, 1999 wherein it was alleged that Proprietor and

Guarantor of M/s. Kohinoor Flour Mills (appellants) committed the

offence of willful default of loan obtained from KASB Bank (now Bank

Islami) and did not repay the same to M/s. Bank Islami' Subsequently

inquiry was initiated and thereafter investigation was authorized by the

D.G. NAB on22.09.20'15

3. During investigation, it was revealed that M/s' Kohinoor Flour

Mills located at Plot No.429-r141 and 442, Main Korangi Creek Road,

Karachi was incorporated on 09.07.2009 as a proprietorship firm which

was dealing in grinding and milling of wheat and producing the flour,

maida and its bi products.

4. It is alleged that accused Junaid Asad Khan, Proprietor of M/s'

Flour Mills had applied for financial facility in the month of March 2010 to

KASB Bank (now Bank Islami), Khalid Bin Waleed Road, Karachi'

Accordingly a running finance facility of Rs.40 million was sanctioned

vide KASB Bank on 03.06.2010 repayable on 31.03'2011' Accused No'2'

Asad Abbas Khan was guarantor in respect of the said loan. The facility

was disbursed on 20.09.2010 through pay order dated 20.09.2010 issued in

favour of NIB Bank Ltd. for the sum of Rs.4'1,265,363/65. Intimation of

swap transaction dated 2o.og.2o"lo was also received by KASB Bank from

NIB Bank Ltd

6. It is further alleged that the terms and conditions were accepted by

the borrower company through its proprietor, accused No.1 Juanid Asad

Khan and thereafter the lcan was accoldingly sanctioned but accused

Junaid Asad Khan and Asad Abbas Khan being proprietor and guarantor

respectively, failed to repay the financing facility/loan availed from KASB

Bank, therefore, KASB bank approached to the Banking Court No'II,

Karachi and accordingly the Court passed decree dated 28'10'2014 for
?
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5. During investigation it was also revealed that numerous securities

were produced to KASB Bank (now Bank Islami) against numerous

finance facilities.
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Rs.39,996,646/- along with cost of funds from the date of default i'e'

12.10.201'1, till realization of entire decretal amount in favor of KASB Bank.

It is further alleged that despite the final decree passed by the Banking

Court No.II, Karachi accused persons did not repay the decreed amount

i.e.39,996,649/ -.

7. That investigation revealed that accused No,1 Juanid Asad Khan

and accused No.2 Asad Abbas Khan being proprietor and guarantor of

M/s. Kohinoor Flour Mills failed to repay the loan amount and thereafter

KASB Bank approached to the Govemor State Bank of Pakistan who after

completion of all legal requirements of the law forwarded the Reference

u/s 31-D to Chairman NAB Ior recovery of defaulted amount of

approximately Rs.54.306 million

8. On 09.03.2016 this reference was transferred to the Accountability

Court No.II, Karachi for disposal in accordance with law' As per

Reference, accused Junaid Asad Khan and Asad Abbas Khan were shown

on pre-arrest bail and accordingly notices were issued for their

appearance. on 05.04.2016 accused persons joined trial and copies u/s.

265-C Cr.P.C. were supplied to them on the same date' Thereafter, a

formal charge against both accused persons was framed on 22.04.2016 to

which both the accused Persons pleaded not guilty and claimed trial'

g. In order to prove its cases, the prosecution examined 07 witnesses

who exhibited various documents in support of the prosecution case

where after the prosecution closed its side. The appellants/accused

recorded their statements under Section 342 Cr.P.C denying the

allegations against them. Neither of the appellants gave evidence on oath

nor called any DW in support of his defence case.

10. The trial court, after hearing the parties and assessing the evidence,

convicted and sentenced the appellants through the impugned judgment

dated 23.10.2017, against which the appellants have filed the instant

appeal against their convictions.

11,. The facts of the case as well as evidence produced before the trial

court find an elaborate mention in the impugned judgment, therefore, the

t
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same are not reproduced here so as to avoid duplication and unnecessary

repetition

12. Learned counsel for the appellants contended that the appellants

were completely innocent; that there was no evidence against them; that

the prosecution had not been able to prove that this was a case of wilful

default as defined under the NAO and that this was a case of simple

default for which the appellants were prepared to pay the amount decreed

against them by the concerned Banking Court and for any or all the above

reasons the appellants should be acquitted of the charge by extending to

them the benefit of the doubt. In support of his arguments, the learned

counsel relied upon the cases of The State through Chairman NAB and

others v Muhammad Asif saigol and others (PLD 2016 Supreme Court

62), Syed Mushahid Shah and others V Federal Investment Agency and

others (2017 SCMR "1218) and Alamdar Hussain V National

Accountability Bureau through chairman and others (PLD 20-17 Lahore

47e).

13. On the other hand learned special Prosecutor NAB has fully

supported the impugned judgment and contended that the prosecution

has proved its case of wilful default as defined in S'5 (r) of the NAO after

the case was referred to the NAB under S.31 (D) of the NAO by the

Governor of the SBP against the appellants beyond a reasonable doubt

through reliable and trust worthy oral and documentary evidence and

that as such the appeals be dismissed

14. We have heard the arguments of the learned counsel for the

parties, gone through the entire evidence which has been read out

by learned counsel for the appellants and the impugned judgment

with their able assistance and have considered the relevant law

including that cited at the bar.

15. At the outset it should be mentioned that both of the

court.appellants are on bail granted by this
,

,
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16. After our reassessment of the evidence we find that the prosecution

has proved its case beyond a reasonable doubt against the appellants and

as such the appeals are dismissed for the reasons mentioned herein after.

-17. Interestingly, it appears that the appellants have never disputed the

monies which they owe the KASB bank which repayment KASB bank was

demanding. Even after the passing of the decree against them the

appellants still however did not pay the amount decreed which has now

obtained finality and now the execution application is only pending on

account of this appeal.

18. The key issue in our mind in deciding this appeal is what actually

amounts to wilful default and the date when the alleged wilful default

occurred and whether the appellants are guilty of wilful default under the

NAO.

19. Prior to amendments made to the NAO by Ordinance (IV) of 2002

dated 3d February 2000 the definition of wilful default had not been

clearly defined under the NAO which lead to the addition of S.5 (r) NAO

in the definition section of the NAo through the aforesaid amendment.

There were also no safe guards in the NAo to assist in distinguishing

what amounted to simple default which could be dealt with by the

banking courts through banking recovery legislation and wilful default

which would fall under the purview of the NAO. Such safeguards in the

form of S.31 (D) were added to the NAO after the case of Khan Asfandyar

Wali V Federation of Pakistan (PLD 2001 5C 607) which considered the

constitutionality of the NRO in its entirety on 5th July 2000 vide NAO

(second amendment) Ordinance 2000.These amendments however were

not expressly stated to be retrospective and as such only applied from the

day that the amenclment ordinances were promulgated as was held in the

case of Muhammed Asif Saigol (Supra).

20. Thus, up to |uly 2000 whether a case of willful default was one

which fell within the ambit of the NAO had to be determined by reference

to the case law existing at that time. ,
/
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27. Thus, as pointed out in the case of Muhammed Asif Saigol (Supra)

a case would only meet the requirement of wilful default if it met the

requirements as set out as under at P'636 para16;

"The offence of toillfut default in these cases was required to be

considired in ihe tight of the latu at the time, uhich ruas before the

insertion of clause ( r) into section 5 of the NAB Ordinance' At
thnt junclure to constitute tle ot'fence of ruillful default the

prosecution, in nddition to establishing tlu subsistence of a

default, had to also protte that the default was ruillful' The

aforesaiil case law confitms that in ordet to constitute a

utillfut default, thete must be a ileliberate anil calculateil
refusal to Pay, i.e, a conscious anil intentional act' The mere

iiability io-poy diil not constitute the offence of utillful
default, The prosecution houetter made no attempt to

establish that the default usas utillful." (bold added)

22. Thus, this was the standard/test to be applied to cases of wilful

default under the NAO before the 2000 Amendment Ordinances referred

to above. Since the default in this case was reported to the SBP by letter

dated 10.01.2014 the authorities before 2000 in respect of wilful default

will not be applicable in determining whether the appellants had

committed willful default under the NAO. Instead the new added

provisions to the NAO as mentioned earlier would take effect in

determining whether the default was wilful or not which provided

protections to the defaulter in determining whether his default was wilful

or not which were not present before the aforementioned amendments to

the NAO as mentioned earlier as was recognized in the case of

Muhammed Asif Saigol (Supra) in the following terms atP'628 as under;

"The requirement to obtain a report from the Goaernor of the State

Bank a'cted as a safeguard against tlu misuse by fnancial
institutions of the NAB Ordinance to seek recooery of theit

outstanding amount and also acted as a check on ol)erzealous

officers of the NAB. Howeaer, the benefit of this important

safeguard zuas not artailable to MAS as the effect of this prooision

was not made retrospectioe". (boid added)

23. Under the arnended scheme of the NAO dealing with potential

cases of witful default a bank or other financial institution could make a

complaint to the State Bank of Pakistan (SBP) under S.31 (D) that one of its

customers has committed wilful default by defaulting on its loans or other

financial facilities and thereafter the SBP would investigate the matter and

after giving the customer a show cause notice and considering the
h
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customers defense it would determine whether in the opinion of the sBP

the customer's case was one of willful default or simple default. If it was a

case of wilful default the matter would be forwarded to the NAB by the

Governor SBP to be proceeded with under the NAO. If it was a case of

simple default the case would be returned to the complainant bank

in{orming it of its decision. There is no bar in law from recovery

proceedings and proceedings for wilful default under the NAO

proceeding in parallel.

24. For ease of reference S.5 (r) and 31 (D) of the NAO are set out

below;

)

"5.(r) 'lltitful default"; a Person or holder o.[public ffice is said

to commit an offence of wilful default under this Ordinance if
he does not pay, or continues not to pay, or return or repay the

amount due from him to any bank, financial institution,

cooperative society, Government department, stalutory body or
an authority established or controlled by Government on the

date that it became due as per agreement containing the

obligation to Poy, return or repay or according to the laws,

rulei, regulations instructions issued or notified by the State

Bank of Pakistan or the bank,.financial institution, cooperative

society, Government of Pakistan, statutory body or an

authority established or controlled by a Gowrnment, as the

case may be, and a thirty days notice has been given lo such

person or holder of public ffice.

Provided that it is not wilful default under this Ordinance if
such person or holder of public office was unable to pay return

o, ,ipoy the amount as aforesaid on account of any wilful
breach of agreement or obligation or failure to perform

statutory duty on the part of any bank, financial institution,

cooperative society, Government department, statutory body or
an authority established or controlled by a Government'

Provided further that in the case of default concerning a

bank or a financial institution a seven days notice has also

been given to "such person or holder of public ffice" by the

Governor, State Bank of Pakistan.

Provided further that the aforesaid thirty days or seven

days notice shall not apply to ca.ses pending trial at the time of
promulgation o.f the National Accountabilily Bureau
(Amendment) Ordinance, 200 I ".

'5. 3t-D. Inquiry, investigation or proceedings in respect

of imprudent bank loans elc, Notrrithstanding anything

contained in this Ordinance or any other law for the time being

inforce , no inquiry, investigation or proceedings in respect of
imprudent loans, defoulted loans or re-scheduled loans shall

be initiated or conducted by the National Accountability
Bureau against any person, company or financial institulion

without reference from the Govetnor, State Bank of Pakistan'

\
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Provided that cases pending before any Accountability

Court before coming into force of the National Accountability

Bureau (Second Amendment) Ordinance, 2000, shall continue

to be prosecuted and conducted without reference from the

Governor, State Bank of Pakistan ".

25. With regard to proving wilful default under S.5 (0 NAO in the case of

Mian Munir Ahmed v state (2004 P.Cr.LJ 2Ol2) it was held that the following

ingredients must be proved at P.2018 Para 14 as are listed below;

(ii) There should be a Bank, Financial Institution,

Cooperative Society, Government Department,

Statutory Body or an Authority established or

controlled by a Government.

(iii) There should be an amount taken by the person

mentioned at S. No.(i) .from any institution as

mentioned at S. No.(ii)

(iv) There should be dues

(v) That such per,\ons did not pay, or continues not to
pay, or return or repay such dues on the date it
became due as per agreement containing an

obligation to pay, return or repay the same

according to law, rules, regulations or inslructions

issued or notified by the State Bank of Pakistan and

o t her ab ov ementione d ins t itut io ns.

(vi) That a period of30 days has expired thereafter'

15. If the above ingredients are proved, lhen the person

wilt be held guilty of wiltful defaall. (bold added)

26. We have seen a letter on record dated 10'01'2014 where by the

KASB bank made a complaint to the SBP that the appellants had

committed wilful default and explaining the reasons why this was a case

of willful default falling under the purview of the NAB. This letter is

reproduced below for ease of reference.

t61

PR/KASB/ 1s/2014
January 10,2014

The Gouemor,
State Bank of Pakistan,
LI. Cl'atndigar Road,

E.D.(DF & BPRD)
Diary No.2884
Date:15.1.2016

,

I

" 14. For attracting the above provisions of law, it is

essential that the prosecution should prove the following
ingredients;-

(i) There should be a person within the meaning of
Ordinance, 1999.

Karachi.
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Dear Sir,

SUBJDCT: KOHINOOR FLOUR MILLS-FORMAL UEST FOR

/SSUAIVCE OF 7 DAYS NOTICE FOR PA YMENT OF

OUTSTA NDING LIABILITIES TOWARDS KASB BANK
LTD. AND IiV CASE OF FAILURE FORWARDING

R TO NAB UNDER SECITON 5(H OF THE
NAB ORDINANcE, 1999

We are formallg reporting commission of offence of uillful default'
which ii committea Uy tne accused mentioned herein below and
requesting gou to issue 7 days' notice to ttrc accused for payment of
al[ outstinding tiabilities to the bank and in case of their failure to

forytard referince to NAB for initiation of proceedings against tlrc
accused under NAB Ordinance 1999.

T

Total amount payment by the accused to the Bank 1s

Rs. 5 4, 3 0 5, 9 7 6. O 0 principal of Rs. 3 9, 9 9 6, 64 9. O 0 and mark-up / co st
of fund of Rs.14,309,328.00 calculatedup to 31.12.2013).
The bief facts of the case are enumerated below:'

1) Ttwt the Bank is a financial institution under tte meaning
of Section 2(a) of the Financial Institution (Recouery of
Finance) Ordinance 2001, hauing its pincipal office at
Business & Finance Centre, LI. Chundrtgar Road, Karachi
and" doing business of banking under your superuision'

2) That the acansed are 1) Mr. Junaid Asad Khan
proprietor/ mortgagor of Kohinoor Flour Mills, a
proprietorship firm under uthose name the facility had been

allowed and 2) Mr. Asad Abbas Khan, wha is tLrc

guarantor of the tiabitity. Their oJfice and residential
addresses haue been giuen in the notice issued to them on

1 1.10.2013. The copy of the notice is enclosed as Annentre
A. The notices u.tere receiued by tLte accused.

3) That at tle request of tfe accused, the outstanding liability
of Rs.41,265,363.65 tDas swapped from NIB Bank after
the competent authoritg of the Bank had approued the limit
of Rs.55.O M (RF Rs.4O.0 M, CF Rs.10.O M, LG Rs.S.O M) on
1 1.05.2010. Letter u)cts issued to the accused on
02.06.2010, uthich was dulg accepted bg the accused on

09.06.2010. Copies of BBFS, Sanction, offer and
acceptance, copy of PO and acknowledgement from NIB
are enclosed as Annexure B.

4) That the facitities were suapped and enhanced against the
mortgagi of industial properties bearing reference
no.+-ZS,+Cl* 442 situated at Main Korangi Creek Road,

Near PARCO, Karachi, valued at Rs.84.724 M as per
ualuation carried out by Oriental Engineeing Seruices on
14.04.2010. The copies of ualuation along with uetting bg
lawyers are enclosed as Annentre C. 

,
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q Tfd the accused signed the follouing documents as
euidence tout ards their rep agment oblig ations :

a. Agreement for Financing for Short/ Medium/ Long Terms
on Mark-up Basis (Running Finance) exeqtted on
09.06.2010.

b. Demand Promissory Note dated 09.06.2010.
c. Letter of hgpothecation on mouables, book deb* and

receiuables dated 0 9. 06. 2 0 1 0.
d. Letter of pledge of goods dated 09.06.2010.
e. Personal guarantees signed bg both the accused dated

09.06.2010.
(Copies of these documents are enclosed tttith tle
releuant Annentre 6).

q Tfwt ttrc accused also prouided the Bank uith the following
oiginal documents of property through NIB Bonk in order
to seqffe the facilities:-
a. Three Sale Deeds of properties along with mutation and

search certificates bearing plot No.429,441 & 442,
situated at Main Korangi Creek Road, Near PARCO'
Karachi.

b. Memorandum of Deposit of Title Deeds
(Copies of these documents are attacLed with tle
releuant Annexure 6).

n That the acqtsed failed to complete the regbtered mortgage

forrnalities afier the liabititg was taken ouer and tle Bank
issued a notice to the accrtsed on 23.12'2010 to settle tlrc
liabilitg.

c Another notice u)as issued bg tlle Bank on
22.08.2011 against demanding the settlement of
liability.

. On 27.08.2011, our lantgers infonned us that
extracts and NOCs giuen to tlrc Bank seemed

fake/ bogus.
. On 03.10.2011 the acansed Luere serued with

another notice aduistng them of dishonor of cheques
giuen for mark-up adjustment and informing tlrcm of
certain bogus documents giuen to the Bank.

t On 03.11.2017 yet another notice was serued on ttLe

accttsed. Iru repty the accused on 19.11.2011
informed the Bank that they were in ttrc process of
sutapping the liabilitg with another Bank.

t On 24.11.2011 a legal notice was serued on the
accused. In reply tfrc accused on 03'12.2011
reconfirmed that the tiability would be swapped tttith
another Bank.

. When no progress took place, the accused were
giuen arutther opportunitg to submit a suitable
proposal for settlement uide our letter dated
29.05.2012. On O5.07.2O12 the Bank demanded
adjustment of ouerdue mark-uP'

. Another legal notice was issued to the accused on
27.07.2011 by our aduocate. The copies of all aboue

documents are eruclosed as Annexure D. 
U

t
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8) That the Bqnk lnltlated, legal proceedlngs bg filtng a
recouery sult on 27.11,2012 ln the Banklng Court''
Coples of plalnt, LTD Appltcatlon and Repllcatlon are
enclosed as Annexure-&.

i
9) That conslderlng the wl$ul default and non'

cooperatiae behaulor, our lauger also filed an
application under Section 16 of ttrc Recouery of Finances
Act for attachment of propertg before judgment on

24.04.2013. The copy of the application is enclosed as
Annexure F.

10) That the cases are still at the stage of LTD hearing and
rehe aring of applicatioru.

77) That no posltloe resPonse hds come from the qccused

tn replg to our notlce of 11.1O.2O13.

12) That tt ts eotd.ent thqt the qccused qre wtllful
defaulters based on the Jolloutlng grounds:
I. The accttsed haue acted from the inception with

malafide intentions and haue not beert able to pag the
amount which utere taken ouer from NIB Bank'

II. The acansed in ttrcir defence application haue admitted
certain liability but failed to come foruard rttith ang
settlement.

III. The accused haue deliberately failed to create
registered mortgage, although theg had accepted the
cind.ition in the letter of offer that the formalities
would be completed utithin 30 days.

IV. The accused haue also been inuolued in submitting the
incorrect doanments pertaining to the properties'

V. The accused are stlll in business and operatlng
the mtlt ots utstt report ftom ottr ofJlctals
dlscloses a,st Per Annexure G.

VI. The accused haue not responded positiuely to our
requests to settle the account amicably'

13) That the Bank ltas obtained a legal opinion in terms of BPD

Ciranlar Letter NO.36 of 20O4, which is enclosed as
Annexure H.

In the tight of the aboue facts; total disregard to the return of bank's
moneA;- taking urudue ad'uantage of lengthy judicial proce.ss'

utithtolding iir"oAt. public fund's and uslng them for the
purpose ith., than ihe intended and declared purposes all
itecrrtg demonstrate thqt the qccused hque lntentlonellg,
loflJfullg defraud.ed the Bank and hqoe dellberatelg falled to
pag the outstandlng llabllttg.

We, therefore, request gou to serue 7 dags' notice on the acansed for
pagment-of total outstanding ltabilities to the Bank and in case of no-r.ipon"., 

forutard the rekrence to the NAB for initiation of
proceeding und.er the prouision of NAB Ordinance.(bold added) ,-

7
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Yours faithfullg,
sd/ _

Bilal Mustafa
President & CEO.

27. Thereafter vide letter dated 7th February 2014 the SBP sent a show

cause notice to the appellants under S.31 (D) in respect of wiII full

default under S.5@ NAO which is set out below for ease of reference.

State Bank of Pakistan
Karachi.

ASHRAF M. WATHRA
GOVERNOR (Acting)

No.BPRD/BLD/NAB-31D/KASB-Kohinoor/2O14 / 2069 O7e February, 2014

Mr. Junaid Asad Khan
Proprietor of Kohinoor Flour Mills
Mortgagor

0 Plot NO.429, 441 & 442,
Main Korangi Creek Road
Karachi.

(ii) House No.B-54, Street No.18,
Khagaban-e-Badban
Phase 1, DHA,
Karachi.

sHoW CAUSE NOTICE UNDER SECITON 31.D OF THE

NATIONAL ACCOOUNTA BILITY ORDINANCE. 1999 S.

t13

t

In terms of section 5(r) and 31-D of the National Accountability
Ord.inance, 1gAg, M/s. Xeswo Bank Ltd (KASB) has filed a

complaint, alteging that you haue tuillfully defaulted 2ry.-..th"
repigment of ioind ns.S4.SOA miltion (Rupees Fiftg fotlr Million,
fire-e Uundred Sixtg Thousand only) due and pagable bA Aou to
them on 30.12.2013.

2. I(ASB serued Aou a thirty-day notice dated 11'10'2013 for
payment of around i?s.53.566 million (Rupees Fifty Threg Million,
-Fiie 

Hundied Sirtg Six thousand onty) due and payable by gou to
them on 3O.O9.2O13.

,l

(iii) House No.B-54, Street No.18,
Khayaban-e-Badban
Phase 1, DHA,
Karachi.

KONINOOR FLOUR MILLS.
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sd/ _

(Ashraf M. Wathra)

28. On 18.02.2014 the appellants replied to the show cause notice

through their lawyers as under;

nq

3. You are hereby called upon to show cause, within seuen (7)

days of receipt of thii notice, as to why gou should not be proceeded
agitnit o" i "*iryul defaulter", under the National Accountability
Ordinance, 7999.

A F TAB TTUSSAIIV SOOI14RO
Aduocate High Court

Ref No.SLA/ 04/ 14

Mr. Ashraf M. Wathra,
Gouernor (Acting)
State Bank of Pakistan,
KARACHI.

SOOMRO I,A IIT ASSO CIATE,S
104-106, Tahir Plaza, Near
City Courts,
Karachi.

,
REPLY OF SHOW CAUSE NOTICE

Our client Mr. Aghn Asad Abbas Khan S/o. Muhammad
Ramzan, R/o. 2B-8, 4th East Street, Phase-l, D'H.A. Karachi has
placed. Aour letter No.BPRD/ BLD/ NAB'31/ KASB-
-Kohinoor/201-4/2070 

dated OVh February, 2014 we haue to reply
the same as under:-

1. That tLrc entire contents of gour Notice under reply as framed
are false, baseless, misconceived and concocted qnd are uelrcmentlg
d.enied.. It seems from the contents of gour notice under reply that
gour M/s. KASB Bank Ltd. (KASB) with malafide intention and
ulterior motiues has misguided you and not disclosed tle true facts
before gou but the entire story narrated by your (KASB) Bank to 

-you
is-falsi and baseless and contrary to the achtal facts. Tle true facts
of tte case are that it is important to point out you that our client
neither atstomer nor stood as guarantor in the alleged matter as
mentioned in the letter mentioned hereinaboue'

2. That from the contents of tlrc your show cause notice, it seems
that gou haue assumed poraers of courts and NAB auttwritg and
hauiig superuisory financial authority ouer the banking institutions,
startid oittng upon on National Accountabilitg Ordinance, 1999 by
ouerthrowing tn WeA Authoity at your own will and wistt, uhich
acts are of iourse not permissible under the laut, particularly uthen

KASB Bank has alreadg adopted a tauful course of recouery of loan

facilities awarded to its customer Kohinoor Flours Mills Limited
which facts are not disclosed before you.

3. That your such notice is nothing, but an act of harassment to
our client and malign our client for uhich our client reserues his
ights to sue against you and KASB Baruk in competent court of law
iicluding claiming special damages and other auailable remedies

)
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permitted by law of land, if the said slww cause notice is not
tuithdraun by y ou forthtuith unconditionally.

In the light of the aboue facts and ciranmstances' Aou are
therefore, requested to aduise the KASB Bank to desist from taking
any reckless and ilt founded act, action on the contrary and to
withdraut tlrcir notice under replg. Failing which the same shall be
countered with atl the legat force at the sole risks and as to costs of
our client, uthich please be noted carefullg.

Yours'Sincerely
For M/ s. Soomro Law Associates

sd/-
Advocate.

29. In our view the reply to show cause notice gives no reasons why

this was not a case of wilful default and appears to be evasive rather than

of assistance in explaining why the loan had not been repaid on time.

30. The SBP forwarded the reply to the complainant bank, KASB

which replied as under;

PR/ KASB/ 044/2014
April 15,2O14

Mr. Rao Ahmed MukhtaL
Deputy Director,
Banking Policg & Regulation Department,
State Bank of Pakistan,
LI. Chundigar Road,
Karachi.

Dear Sir,

Complaint for Filina Reference u/s 37-D ofNa tional
Accountabilitu Ordinance 1 999 aqainst Kohinoor Flour
Mills

nt

v

We refer to Aour letter BPRD/ BLD-O4/ NAB-31-D/ KASB-
Kohinoor/ 5775/ 14 dated ApiI 11, 2014, receiued by us on Apil 14'

2014. Your letter has sought our comments on the letter of
18.02.2014 from Aftab Ffussain Soomro Aduocate acting on behalf of
Asad Abbas Khan, the Guarantor of Kohinoor Flour Mills.

The letter from the aboue aduocate compises o/ threats and
comments of no tegal ualue. There Qre no substantial questions of
law raised. except that Asad Abbas Khan ts not a guarantor to the
account. We haue the follouing facts:-

1) At the time of allowing the facilities, letter of offer was issued
on June 03, 2010, uherein collateral included personal
guarantee of Mr. Asad. Abbas Khan. No objection uas raised'

2) A legal notlce uro;s serued to the firm, lts proprletor and
Mr. Asad Abbqs Khqn on July 25, 2072 bg our aduocqte

,
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Mr. Muhammad Zubatr Quratshg & Co' Nelther the finn
replled nor dld the guardntor contest lt'

3) The recouery sult uta.s flled on 27.77,2O72 that lncluded
Mr. Asad ebbas Kl'cn ss Guarantor. The defence wos

f7led, bg the finn and lts proprletor Mn Asad Abbas
Khan dld not contest lt.

4) Mandatory notlce of 3O dags under R'IAB Ordlncl,nce ua.s
sent. on october li, ZOls that wqs also addressed to
qnd lncluded ilIr. Asa.d Abbas Khan. He did n,ot contest
it.

{

5,f It is utotth notlng that Mr. Asdd Abbo.s Khan llues ln the
scl;me house and rePottedlg ls the father oJ the
proprletor, m,eanlng he has been fullg aware of the cqse

and hq.s recelved o,ll notlces,

6) Your letter utors also sent on the same address and was duly
receiued bg the Warantor. Ontg this time he opted to contest

it.

The facts of the case and legal ramifications are not in fauor of tle
guaiantor. The matter may kindly be forwarded to NAB'

Yours Sincerelg,
sd/_

M Peruaiz Siddiqui
Senior Executive-SAMG.

31. After analyzing the complaint of KASB bank, the appellants reply

to show cause notice, reply of the KASB bank to the appellants reply to

show cause notice and considering the document and facts before it the

Governor SBP vide letter dated 1'1.06.2014 referred the matter to the

Chairman NAB. The Governors letter is set out below for ease of

reference.

State Bank ofPakistaa
Karachl.

ASHRAF M. UIATHRA
GOVERNOR

No.BPRD/BLD/NAB-31D/KASB-Kohinoor/2O14 I lot75 llth June' 2014

REPORT AND REFERENCE BY THE GOVERNOR STATE

BANK OF PAKISTAN PURSUANT SECTION 3 1.D OF THE

NATIONAL ACCO
"ORDINANC E1

Dear Mr. Chairman,

?

UNTABILITY ORDINANCE .1999 (THE
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1 As provided in Section 5(r) of the National Accountability
Ordinance, 1999 (the "Ordinance"), KASB Bank Limited, has

called upon M/s. Kohinoor Flour Mills (referred to as

"Borrower"), vide notice dated October ll,2OI3 for payment

of around Rs.53.566 Million (Rupees Fifty Three Million, Five

Hundred Sixty Six Thousand) along with cost of funds,
within period of 30 days from the issuance of said notice'
Copy of the notice is attached as Annexure "A".

As per Bank, no response to 3O-days notice was received
flrom the Borrower.

KASB Bank, in January 2014, approached SBP for issuance
of 7-days notice to the Borrower' This letter is placed at
Annexure uB".

4. Pursuant to the second proviso contained in Section 5(r) of
the Ordinance, the Governor State Bank of Pakistan fSBP')
had issued shorv cause notice No.BPRD/BLD-4/NAB-
3lD/KASB-Kohinoor/20L412068-2070 dated February 7,

2014 (referred to as "show cause notice"), calting upol tfe
Borrower, to show cause within seven (7) days as to why he

should not be proceeded against as "willful defaulter" under
the Ordinance for willfully not paying an amount of around
Rs.54.306 Miliion (Rupees Fifty Four Million Three Hundred
Six Thousand) to the Bank, due as on December 30, 2013'
Copy of the show cause notice is annexed and marked as

Annexure "C".

5. No reply was received to the 7-days show cause notice from
the otigors, except from the Guarantor (Mr' Asad Abbas
Khan). ihis repty Lnd response of the bank to this reply is
attached herewith as Annexure "D" and Annexure "E"
respectively.

6. Consldering the documents referred to above, other
papers furnished in support and the contents of KASB
Sana ana the Borrower; prima facie, the Borrower has
uot repaid aud contiuues not to repay the amount due to
the Bank. Further, the Borrower has not beea able to
substantlate or to show his inability to repay the amount
due from him, due to any breach of agreemeat on part of
the Bank. Therefore, the Borrower apPears to have
committed the offence of 'willful default", as provided in
Sectiou 9(a) read with section 5(r) of the National
Accountabitity Ordinance, 1999. In this regard, no order-
of the Court of Law restraining the inltiatlon of
proceedings under the Ordlnance has been placed on
record by the Borrower.

7. For the reasons mentioned above, the case is referred to NAB

under Section 31-D of the National Accountability Ordinance
and it is recommended that appropriate investigation and
proceeding in respect of the defaulted amount be initiated by
ivae against the torrower for recovery and settlement of the
defaulted liabilities.(boid added),

v

t

2

,.)
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Warmest regards,
Yours sincerelY,

sd/-
(Ashraf M. Wathra)

Maj (Rtd) Qamar Zaman Chaudhry
Chairman
National Accountability Bureau,
Atta Turk Avenue, G-5 12,
ISLAMABAD.

32. As such it can be seen that the test of will full default under S.5 (r)

NAO had prima facie been made out and that the procedure provided in

S.31 (D) had been followed, that the appellants gave no satisfactory reply

to the SBP's show cause notice as to why their default was not wilful and

hence the Governor SBP referred the case to the NAB.

33. NAB stilt however had a duty to inquire and investigate under the

NAO whether the referred case under s.31 (D) was in fact a case of wilful

default to be prosecuted under the NAO. NAB cannot in our view simply

regard a reference sent by the Governor of the SBP under S'31 (D) as

definitive evidence that the referred case constitutes the offence of wilful

default under the NAO. The reference made by the Governor of the SBP in

our view is a very strong indication that a case of wilful default has been

made out against the defaulters but it is by no means definitive. The NAB

under the NAO witl then have to inquire and investigate to see if indeed

a case of wilful default has been made out and if so only then file a

reference on account of willful default under the NAO.

34. In our view NAB needs to distinguish between a case of "simple

default" and "wilful default" i.e with deliberate intent to default. For

example, if a person is trying his best to pay back his liabilities to the bank

but is simply unable to do so because his business is collapsing due to no

fault of his own. For example, due to a down fall in demand for his goods

on account of say COVID 19 or some other commercial or business factor

beyond his control then this is likely to be a case of simple default rather

than willful default which should not be proceeded by the NAB under the

NAO but instead through the usual banking courts for recovery. However

if the default can be deemed to be willful i.e. deliberate say because the

borrower is using the loan for some other purpose rather than his business

v

/

t'l 8
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for which the loan was taken or not using the loan properly or judiciously

and the business collapses due to lack of investment, wastage of the loan

or Poor business management etc then this would almost certainly

amount to willful default under the NAO. To treat all default as "willful"

would lead to all such cases of default as being prosecuted under the

NAO and would certainly deter businesses from taking Ioans from banks

keeping in view the penal clauses in the NAO which may have the knock

on effect of stifling economic growth. Yes, the procedure under S.31 (D) of

the NAO is a good filter but a reference under s.31 (D) is not definitive of

wilful default but only a very strong indicator of the same. It is still the

obligation of the NAB under the NAO to inquire and investigate the

reasons for such default and determine based on the evidence provided to

it or collected by it whether it is a case of simple default not falling within

the ambit of the NAO or is indeed a case of wilful default which falls

within the ambit of the NAO.

35. In our view from the IO's evidence and other evidence on record

including other oral and documentary evidence this matter has been

thoroughly and independently investigated by the NAB and found to be a

case of wilful default which justifiably lead to NAB filing a reference

under the NAo before the concerned accountability court. At trial all the

PW's gave consistent, non contradictory evidence which we Iind to be

reliable, trustworthy and conlidence inspiring and none of their evidence

was dented during cross examination. Their evidence is corroboratecl by

the documents exhibited at trial.

36. It is also notable that the appellants have not put forward any

plausible reason as to why they failed to rePay the loan and did not even

join NAB's investigation to iustify their position despite being sent call up

notices and also did not give evidence on oath at trial in order to justify

their position. The loan is of about 4 crore ruPees but the appellants have

only produced 2 FIR's showing that cheques which they were owed in

2011 not 2014 of RS 6 and 11 lacs respectively bounced which in the

context of the case where 4 crore was owed are inconsequential amounts

and would in no way put the appellants in a position to pay off their

liabilities to the bank especially as these cheques relate to 2011 and not

2014 which is 3 years earlier. Even the appellants' initial dealings and

/
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conduct with the bank when the demand for repayment of the loan was

made show that they had no genuine desire to repay the loan and gave no

explanation as to their non payment as the appellants did not even bother

to reply to the banks 30 day notice. We have seen no genuine reason on

record to show that the defaulted amount was not wilful' The lame excuse

that the appellants were not provided statements of accounts and bank

statements is not sustainable in the face of the recovery suit against them

which contained all these documents which would also have been

considered by the SBP and the NAB. The decretial amount has already

been decreed by the concerned Banking court and execution proceedings

have only been stayed on account of this appeal.

37. We have gone through the impugned judgment and find it to be

well reasoned and in accordance with law and the learned counsel for the

appellants despite his best efforts has not been able to point out any error

in the same either as a matter of law or fact. We also find from the

evidence on record that all the ingredients required to make out a case of

wilful default as set out in the case of Mian Munir Ahmed (Supra) as set out

above have been proven through cogent reliable and trustworthy oral and

documentary evidence and as such the prosecution has proved the charge against

the appellants beyond a reasonable doubt.

38. Thus for the reasons mentioned above the convictions of both the

appellants are maintained.

39. With regard to sentencing we note that the appellants have been

sentenced to 10 years RI each. since however the amount of wilful default

is approx 4 corers which would amount to 2 crores each and keeping in

mind that NAB's primary objective is to recover billions of rupees, the fact

that the appellants are first time offenders and have the prospect of

reformation and even paying back most of the amount due in the recovery

proceedings before the concerned banking court and the maximum

sentence under the NAO being 14 years imprisonment based on the

particular facts and circumstances of this case whilst placing reliance on

Muhammed |uman V State (2018 SCMR 318) we consider the sentences of

imprisonment of 10 years RI handed down to the appellants to be too

harsh. We therefore reduce the sentences of imprisonment handed down

?
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to the appellants to 5 years RI each but maintain all the other

punishments, fines and disqualilications as set out in the impugned

judgment.

40. The appellants are on bail and their bail stands recalled and they

shall immediately be returned to the custody of central prison Karachi to

serve out the remainder of their sentences. A copy of this Judgment shall

be sent to DG NAB Karachi for compliance.

41.. Before parting with this judgment we would like to observe that

the Financial Institutions (Recovery of Finances) Ordinance 2001 as

amended by Financial Institutions (Recovery of Finances) Amendment

Act (XXXVII) of 201.6 regarding wilful default will have no impact on this

case aS the aforesaid amendment is not rekospective in effect and only

prospective as held by this court in the case of Intikhab A'Syed V

Chairman NAB (2019 illILD127).

42. The appeals, any constitution petitions and listed applications stand

dismissed except as modified above.

J E ol)t'J2.,t^

J
o Io )--, \-o -


