











When read in a holistic manner we find that the evidence of PW 33
Muhammed Akram suggests that (a) the appellant gave no specific NOC
for the auction to go a head (b) once the appellant realized that the
auction was not permissible he immediately prevented any further action
being taken pursuant to the auction such as mutation of the plots which
shows that he prevented any further unnecessary loss and (¢) he had no
crinunal intent in allowmg the auction which in terms of mens rea is a
essential element of the offence as was held in the case of M. Idress
Ghauri (supra) at P.1129 as under,

“There 15 no cavil to the proposition that an illegal order i a
particular set of fuct, may have the penal consequence but the
question required to be wdhered im Hw present case, was as to
whether the act of grunt of propricty rights of the Jand without the
power of Collector, by itself wounld constitute an offence of
corruption and corrupt practices wathin e weanings of section
9(a)(v1) of the Ordmance withouwt proof of essentnl ingredient of
Hiegal gmin and undue favoutr to conshtute sucl an offence and the
auser would cortucily be i the negative The concept of crininal
wdminmstration of psfice 1s based' o the assuniption it crinnal
tact is igurions ol jusi to air individial but sociely as a whole and
molation of the crinitial fuw olirch 1s bualt upon constitutional
principles of the sithstantial as well ns procedum! law, has the
consequience of pinshment, therefore, the prosecution 1 e hight
of constitutional pruciple ts wnder heavy duty o establisi the
molation of crinnnal law to award the, puisiment The striding of
law to bring an action antinr ats conipass is m conflict to the
concepl of farr treatientt, 'theeefore 1t s primary duty of the Court
to uscertint whether e alleged offence was outcome of an act
owolnhion of sonte L which can be tertied s actits reus of the
crime (guidty act) and if ths essentl eleiment of crinte 15 nussing,
the breuch nmy not subject o e sanction of crenunal law,
therefore, u person who s blamed to have committed an offence 1f 15
not accountable ni crommal law for Tas action, lie cannot be subject
to the prosecution, The mens rea (guilty mind) is another
cssential compounent of crime without proof of which a
person cannot be held guilty of an offence and similarly
without the proof of concurrence to comnit the crime, the
offence is not complete. In addition to the above basic
components of a crime, the harm raused in consequence to
an act is also considered an essential element of a crime
because the act if is harmless it may not constitute a crime.
The above components of an offence of corruption and
corrupt practices are not truceable in the series of
transuction in the present case”. {bold added)

(c) The fact that the appellant sent a letter within 20 days of the
auction which prevented any further achon being taken pursuant
to the auction such as mutation of the plots shows that he
prevented any turther unnecessary loss and fits in with the fact that
he did not have the necessary mens rea This 1s because if he had
the necessary mens rea and was in league with the other co-accused
he would not have issued any such letter whuch in effect stopped
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the scam i 1ts tracks If the appellant was in collusion and
connmivance with the ather co-accused 1t also does not appeal to
logic, common sense or reasan that he would have sent such a
letter Rather he would have kept quiet and allowed the ill gotten
gain to be made and possibly taken his share n the same

(d) That there 1s no evidence that the appellant made any financial
gain or received any tavour en account of the auction taking place.

(¢) lhe appellant’s 5342 Cr PC statement is consistent with his
defence case throughout trial which provides a believable
alternative explanation to the offence for which he is charged

(f) 1t is well settled law that the benefil of doubt must go to
the accused by way of right as opposed to concession In
this respeel reliance 1s placed on the case of Tariq Pervez
V/s. The State (1995 SCMR 1345), wherein the Honourable
Supreme Court has observed as follows.-

“It 15 settled law that 1t 15 not necessary that there should
many circumstances creating doubts If there 1s a single
caircumstance, which creates reasonable doubt in a prudent
mind about the guilt of the accused, then the accused will be
entitled to the benefit not as a matter of grace and concession
but as a matter of nght ”

The appeal is allowed and disposed of in the above terms
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