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IN THE HIGH COURT OF SINDH AT KARACHI

Mn Iustice Zulfiqar Ali Sa gt,

Criminal Accountability Appeal No.14 of 2018'
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Appellar-it

Appellant

Appellant

Appellant

[)ate of healing:
f)ate of Judgrnent

M. Bashir Bismil S/o. Ghulam Mehdi, presently

confinecl iu Central Prison, I(arachi tlrrough Mr'

Amer Raza Naqvi, Advocate.

Criminal Accountability Appeal No.15 of 2018

'fila Moharnmad S/o. Zaid Mohammad Khan

presently confinecl in Central Prison, Karachi

through Mr. Arner Raza Naqvi, Aclvocate'

Appellant

Ilesponclent/State (NAB): Mr. R.D. Kallroro, Special Prosecutor NAB

Criminal Accountability Appeal No.17 of 2018'

Nazeer Channa S/o Wahicl Bux presently confined ir-r

Central P'ison, I(arachi through M,/s' Shahab Sarki

and Mairajuddin Aclvocates.

Crirninal Accountability Appeat No.18 of 2018'

Abclul Razzak S/ o. Rehmatullah presently confined

irr Central Prison, Karachi through M/s. M. Rehman

Chous anci l{aghib Juneio Ac-lvocates.

Criminal Accountability Appeal No.19 of 2018'

Mureed Abbas S/o. Mian Riaz Hussain presently

confined in Central Prison, Karachi through Mr'
Obaid-ur-Rehman, Advocate.

01.09.2020 and 02.09.2020.

1s.09.2020.

I UDGMENT

MOHAMMAD KARIM KHAN AGHA. I.- The appellants M. Bashir Bisrnil S/o

Ghularn Mehdi, Tila Mohamm ad s/o. Zaid Mohammad Khan, Nazeer Channa

S/o. Wahid Bux,, Abdul Raz.zak S/o. Rehmatullah and Mureed Abbas S/o' Mian

I?ia'z l-Irrcsairr r,rrcrc cnr-rriirtc,l l-xr Arrorn tal-rilitv Corrrt No.l. Sindh Karachi, vide

Present:

Mr. Mohammad Karim Khan Agha
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Judgment dated, 28.04.2018 in Reference No.17 of 2016 under section 10(a) of

National Accountability Ordinance, 1999 (NAO) and sentenced for 10 years R.I.

arrc'l fine of Rs.43,83,230/ - each to the extent of their liabilities which is

recoverable as arrears of land revenue as definecl in section 33-E of the NAO and

in default of fine they wet'e ordered to serve R.l. for one year more. The accused

persons were disqualified for a period of 10 years under section 15 of the NAO to

be reckoned from the date of their release after serving their sentence for (a)

seeking or frorn beirrg electecl, chosen, appointecl or nominated as a member or

representative of any public body or any statutory or local authority or in service

of Pakistan or of any Province and (b) shall not be allowetl to apply for or be

gr antecl or allowecl any financial facilities in the form of any loan or advances or

other financial accommodatiorr by any bank or financial institution owned or

cor-rtrolled by the Government for a period of 10 years from the date of their

cor-rvictions. Hence the appellants have filed the above Criminal Accountability

Appeals against their convictions. I{owever, benefit of section 382-8 Cr.P'C. was

extended to the appellants.

2. The brief facts of the case as narrated in the reference are that on receipt of

iufortnatiot-t regarcling involvement of M/s. R.R, Enterprises in Sales Tax Refund

Iraucl tlrrough fake invoices to the tune of Rs.24.68 Million during the period

2004-2007 an inquiry was authorized which after uncovering sufficient evidence

was conver.ted into an investigation on 15.05.2015. Tl-re investigation revealet-l

that in the year 2003 the FBR had introcluced a scheme through SRO

No.575(1)2002, (SRO) 1125(1)/2011 which enabled exPorters to claim refunds on

the basis of input and output of pulchases of sales. Another scheme allowed the

local tracler on zero ratec'l basis to claim refunds without exPort. During the

periocl from 2004 to 2007 accused Abdul Razzak, CEO of M/s. R.R. Enterprises

claimed refunds tl-rrough fake ancl flying invoices and forged documents

arnour.rting to Rs.24.68 Million. Accused Abdul Razzak defrauded the national

exchequer through tampering and forging the proof of payment. He used fake

invoices whicl-r he never got frorn purported suppliers to show exaggerated

purchases arrd got refuncled the above huge amount through fraud in

connivance with the officials of the Sales Tax Department who were then posted

in refund ancl other allied sections of Sales Tax FBR in contravention of Section

73 of the Sales Tax Act, 1990 and Rule 36 of Sales Tax Rules, 2006 and SRO 575(1)

of 2002. In the instant case neither Post ReIund Audit was conducted nor claim

files werr'sent to l)ost Ilefurrcl AuLlit (I,RA) through enforcement/ refund officers

arrrl officials in the respective period of each sanction in year 2004-2006. ln 2007
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the then Deputy Commissioner had forwarded a letter to PRA which was then

knowingly missed/clumped by Tila Mohammad and Bashir Bismil as the file

was not dispatchecl to PRA Division which lecl to an amount of Rs.24'68 Million

being illegally refunded to R.R. Enterprises.

3. It is also allegecl in the Ileference that accused Tila Muhammad while

posted and working as Auclitor in FBR in connivance with co-accused Abdul

Ilazzak, CEO M/ s. R.R. Enterpr ises involved in this fraud by accepting,

processing ancl maneuvering of fraudulent claim on the basis of fake and forged

pr.oof of payrrlents antl invoices. He deliberatety omitted to refer the sanctionetl

file to audit section for Post Refund Audit (Post Audit Refuntl). Neither he

himself checkecl the autl'renticity of documents through simple anel random

ver-ification nor serlt the files to PIIA divisions. t{e willfully obstructed applying

tl.re law through rnisusing/ failing to exercise his authority which benefitted

Abclul Razzak

4. It is further.alleged in the Reference tlrat accused Nazeer Ahmed Chamra

arrcl tiashir Bismil while postecl and working as Auditors in FBR willfully and

cleliberately failed to check the forgery and genuineness of refund sales tax

clocuments provided by accused Abdul Razzak, CEO M/s. R.R. Enterprises and

processetl the files for onward sanctioning in disregard of the process of PRA.

5. It is also alleged in the Reference that accusecl Mureed Abbas while posted

anrl working as Aurlitor in FBR authorized fake/concocted external audit report

to show the purcirase clone by M/s. I{.R. Enterplises as valid which was proved

otherwise. Thus connivance and misuse of authority was proved against the

accusecl in order to benefit accused Abdul Razzak. Thus in this way accused

per.sorls rramely Nazeer Channa, M. Bashir Bismil, Mureed Abbas and Tila

Moharnmac-l being government officials misused and or failed to exercise their

authority by cornmitting an of{ence of crirninal breach of trust and fraud in

connivance with accused Abdul Razzak by accepting, processing, maneuvering

ancl sanctioning rcfunrl clair-us of Abclul Razzak which wele based on forged and

fake c]ocuments i.e. proof of paymer-rt and invoice and deliberately avoiding to

forward the refund files for PRA and thereby caused loss to the government

exchequer to the tune of Rs.24.68 million and thereby committed the offence of

corruption ancl corrupt practices as defined u/s.9(a) NAO and punishable u/s.10

NAO.
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6. When the Reference was referred to the trial court accused Abdul Razzak

was an absconder and as such after compliance of requirement of section 5L2

Cr.P.C. the said accusecl was cleclared proclaimed offender and accordingly

copies of relevant documents were supplied to the accused Persons in terms of

Section 265-C Cr.P.C. and at the trial charge was framed and read over to the

accused persons namely Tila Mohammad, Nazeer Channa, Bashir Bismil and

Mureed Abbas to which they pleaded not guilty and claimed to be tried'

Subsequerrtly accusecl Abdul Razzak who was absconder put in his aPPearance

ancl joined proceet'lings of the casc antl was suppliecl copies of documents in

conrpliance of section 265-C Cr.P.C. Thereafter on 04.08.2017 an amended

charge was framed against all accusec-l persons who all pleaded not guilty ancl

claimed trial.

7. To prove its case the prosecution examined 08 prosecution witnesses and

exhibited numerous clocuments. The trial court also called 2 CW's although they

were the same witnesses who gave evidence about two different companies. T[-re

appellants all gave their statements under 5.342 CI.PC where by they denied the

allegations against them. None of the appellants gave evidence under oath or

called any DW ir.r support of their defence case.

9. The facts of the case as well as evidence produced before the trial court

fincl an elaborate merrtion in the irnpugned juclgment dated 28.04.2018 passed by

tl-re trial court atrel, therefore, the same may not be reproduced here so as to avoid

duplication and unnecessary repetition.

10. Learned counsel for appellant Abdul Razzak who was the sole proprietor

of Illl Enterprises contended that he was innocent of any wrong doing, that he

had not forged any document, that the suppliers/ vendors he was dealing with

all existed; that all his Sales Tax refund claims were genuine; that he had not

cotluded or connived with any official from the I.-BR in order to fraudulently

obtain any sales tax refunds illegally by fraud and thus he was not a beneficiary

of anv one's misuse of authority and thus for any or all the above reasons he

shoultl be acquittetl of the charge by being extencled the benefit of the doubt. In

l
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8. After hearing the parties and appraising the evidence before it the trial

court vide the impugned juclgrnent dated 28.04.2018 convicted and sentenced the

apprellants as mentioned above. Hence these appeals against their conviction

havc been filed by the appellants.
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support of his contentions he placed reliance on Amjad Naeem v The State (2000

YLR 345).

11. Learnecl counsel for appellarrts Bashir Bismil and Tila Muhammad who

were both processors of the sales tax refunds contended that they were

cor-npletely innocent of any wrong doing, had not misused their authority to

benefit appellant Abclul Razzak; that they had complied with all applicable rules

arrcl l.rad simply fecl the clocumcrrts into the CREST system which did not throw

up any arromalies; it was rrormal for processors to meet claimants; that at best it

was a case of bona fide error of judgment on their part which amounted to an

irregularity as opposed to an illegality and thus for any or all the above reasons

they shoulcl be acquittecl of the charge by being extended tl-re benefit of the

cloubt. In support of his contentions he placecl reliance on Khan Asfandyar Wali

and others v Federation of Pakistan (PLD 2001 sc 607), Rauf Baksh Kadri v

The State (2003 MI-D 777), Muhammad Akram v The State (2009 SCMR 230),

Klralid Mehn,ood and others v The State (2011 SCMR 664), The State v Anwar

saif Ullah I(han (PLD 2016 sc 276) ancl Waris Mean v The state and another

(PLD 1957 SC (Pak). 157).

12. Learned couusel for appellant Nazeer Channa who was also a processor of

the sales tax refunrls contendecl that his case was on an entirely different footing

to that of processors appellants Bashir Bismil and Tila Muhammad since there

was alrsolutely no eviclence against him in connection with this case; the

prosecution had r-rot even provecl that he was acting as a Processor at the time

when appellant Abclul Razzak's sales tax refund was dealt with; that the only

eviclence against him was a balcl assertion by the PW 8 Zarneer Abbasi who was

the IO that through his processing of the sales tax refund of appellant Abclul

Ilazzak he l-rad causerl loss to tl-re state and thus for any or all the above reasons

he shoulcl be acquittec'l of the cl.rarge by being extended the benefit of the doubt.

13. Learned counsel for appellant Mureed Abbas who was an auditor and

had nothir-rg to do with the FBR contendec'l that his role only came into play once

the satles tax refuncl lrad been processecl and sanctioned and as Such he had no

role irr the refund of the sales tax, tl-rat none of the elements of the charge had

been made out against him; that the only evidence against him were two

clocuments which he ac-lmitteclly signed but these related to existing comPanies

arrcl that the trial court l.racl errecl in mixing his role up with the other official

appellants; that the audit repolt was not on record; that he had not misused any
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authority and thus for any or all the above reasons he should be acquitted of the

charge by being extended the benefit of the doubt. In support of l-ris contentions

he placed reliance on Muhamnrad Siddiqul Farooq v The State (2010 SCMR

198), The State v Anwar Saif Ullah Khan (PLD 201'6 SC 276), Abid Wali Khoso

and others v National Accountability Bureau (NAB) (2018 P Cr' L J 1'607)'

Abdul Rasheed alias Zahid and others v The state (2019 MLD 654), Arbab

Khan v The state (2010 scMR 755), Noor Muhammad Khatti and others v The

stare (2005 P Cr. L I 1889), M. Younus Habib v The state (PLD 2006 sC 153) and

Muhammad Younis Lakhani v The State (PLD 2006 I(alachi 198)'

'14. Or1 the other hancl Mr. R.D. Kalhoro, special Prosecutor NAB has fully

supported the impugned judgment. He contencled that appellant Abdul Razzak

hacl forgetl cheques for the purposes of illegal sales tax refund, in this respect he

pointecl to cheques which hatl initially been issued for cash and then had been

doctored to show non existent cornpanies which were used for the illegal sales

tax refund claim, that these cheques and the fake companies names they were irr

were deliberately not verifiecl by appeltant processors Bismil, Tila and Chantra

bv rnisusing,/ failing to exercise their authority who acted in connivance with

appellant Abdul Razzak which causecl loss to the excl-requer by successfully

processing illegal and fraudulent sales tax refuncls, that the appellant Processors

Llisrnil, 'Iila and Channa in order to ensure that their scam was not detected

illegally by passecl the POst Iefuncl audit; that appeltant Abdul Ilazzak submittecl

fake sales tax invoices in tl-re name of fake companies which were al1 not verifiecl

ancl cleared by processors Bismil, Tila and Channa in connivance with the

appellant Abdul Razzak by rnisusing/failing to exercise their authority which

unduly benef itecl/ favored appellant Abdul Razzak and caused a loss to the

Excl-requer; that appellant Mureed Abbas hacl cleliberately by misusing his

ar:thority allowed these illegal sales tax refunds to Pass through the Post audit

ernd as such the prosecution had proved its case aBainst eacl-r appellant beyoncl a

reasonable tloubt and each appeal should be dismissed'

15. We have l-rearcl the arguments of the learned counsel for the parties, gone

through the entire eviclence which has been reacl out by the appellants, the

impugned judgment with their able assistance and have considered the relevant

law.

]
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16. After our reassessment of the evidence we find that the prosecution has

provecl its case beyontl a reasonable doubt against appellant Abdul Razzak the

prcrprietor of RR Entelprises for the following reasons; 
2
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(a) It is an admitted fact that the appellant applied for and received the

sales tax refund

(b) It is quite apparent from the evidence on record that the appellant

relied on forged sales tax invoices in order to make his claim'

significantly, PW 2 Muhammed Iqbal the proprietor of ACI Industries

who allegedly gave sales tax invoices to the appellant deposed that such

invoices wete fake and even CW 1 Syed Umair Raza the senior auditor

FBR proclucerl documents which showe,l that ACI Industries had only

given 9 invoices to the appellant worth a measly 48 lacs in total. Likewise

clespite call up notices being sent to the addresses of the other suppliers

who allegedly gave sales tax invoices to the appellant none of the other

suppliers coulcl be found and in some cases the call up notice was

returned as no olle was at that address which leacls to the only reasonable

inference baseel on the particular facts and circumstances of the case that

tl-rese suppliers did not exist and that the invoices were forged' This is

rl1or e so since clespite these entities being the appellants faithful business

suppliers he clicl not call a single one of them as a DW in orcler to rebut the

prosecution case. Likewise he did not give evidence on oath PW 1 Syed

Muamtnetl Ali Atridi who is a bank manager also produced 135 cheques

showing amounts tlebited from the appellants account' These cheques

were tampereil ancl folged antl were not crossed cheques but rather cash

cheques whicl.r do not tally with the cheques produced by PW 6 Syed Aley

Jaffal which were the iclerrtical cheques except in the name of a false

conlparly wl-rich again shows tl-re fraudulent actions of the appellant. Thus

based on both the oral evic{ence as supported by the documentary

evidence we have no doubt that the prosecution has proved its case

against the appellant beyoncl a reasonable doubt and uphold his

conviction for the offence chargecl especially as he has not been able to

point out any legal infirmity in the impugned judgment'

77. With regarcl to sentencing however we find that, keeping in view the total

arnount of loss of 2.4 Core (around 50 lacs per appellant) and NAB's mandate to

investigate mega corruption cases worth billions of Rupees, his sentence is too

harsh also taking into account that the maximum sentence under the NAO is 14

years imprisonment and accordingly r.educe the appellants sentence to 6 years RI

alor-rg with the same fine as mentionecl in the impugned judgment and that he

will have to serve an extra years RI in the event that he fails to pay the fine. He

shall have the benefit of S.382-B Cr.PC. 
,/
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1tt. After our reassessment of the evidence we find that the prosecution has

proved its case beyond a reasonable cloubt against appellants Bashir Bismil and

Tila Muhammad for the following reasons;

(a) It is an aclmitted fact that both the appellants were Processers who

were working in the FBR Sales tax Refund department who

according to the record Processed appellant Abdul Razzak's sales

Tax refund.

(b) That both of the appellants under the sales tax rules were under an

obligation to check all the invoices and ensure that the claim for

Sales Tax refunds were admissible. Both the oral and documentary

evidence in which their signatures aPpear in connection with the

illegal sales tax refuncl shows that they completely failed to do so' It

would have been excusable l-rad they over looked one invoice but

the fact that they over looked and failed to check the admissibility of

so many invoices clearly shows that both the appellants failed to

exer cise their authority with the requisite mens rea in order to

un<luly benefit appellant Abdul Razzak especially when it is kept in

rninci that the appeltant according to the evidence was regularly

rneetinl; appellant Tila antl both the appellants deliberately by

passecl the r.equirec-l post refund audit to ensure that their misuse of

autl-rority/ failure to exercise authority would not be uncoverecl'

Tl-rus, when their conduct is taken in a l'rolistic manner it is quite

clear that the appellants clid not cornn-ri t a mere irregularity but

rather an illegality which caused a loss to the state and as such once

again we find that the prosecution has proved its case beyond a

reasonable doubt against both the appellants and uphold their

convictions for the offence so charged especially as they have not

been able to point out any legal infirmity in the impugned

.judgrnent.

79. With regard to sentencing however we find that, keeping itr view the total

amount of loss of 2.4 Core (arouncl 50 lacs per appellant) and NAB's mandate to

investigate mega corruption cases worth billions of Rupees their sentences to be

too harsh also taking into account that the maximum sentence under the NAO is

14 years irnprisonment and accordingly reduce both their sentences to 4 years RI

each along with the same fine as mentioned in the impugned judgment and that

either or both of thern will have to serve an extra yeals RI in the event that both,
,
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of them or either one of them as the case may be fails to pay the fine. They shall

botl-r have the berrefit of S.382-B Cr.PC

20. After our reassessment of the eviclence we find that the prosecutiorr has

NOT proved its case beyond a reasonable doubt against appellant Nazeer

Channa who is acquitted of the charge based on the benefit of the doubt being

e.xtencled to him who shall be released from custocly unless he is wanted in any

other custody case f or the following reasons;

(a) It is an admitted fact that the appellant was a Processer who was

working in the FBIi Sales tax Refund department however it is unclear

as to whether he Llealt with the sales Tax refund of appellant Abdul

Razzak. This is because;

(i) There is no definitive evidence that he processed or in any other

way dealt with appellant Abdul [{azzak's sales tax refund claim;

(ii) He dict not sign any clocument in respect of the sales tax refund

(iii) PW 6 Syed Aley Jaffar who is one of the prosecutions star

witnesses states as under during his cross examination;

"1 rlo ttot knou' if nccused Nnzeer Alrmed Channn hnd been

trnnsferred in tlrc ipnr 2006. lt is correct that as Pet analysis-

sheets artailable on record the accused Nazeer Ahmed

Channa did rtot process the refund claim" '

Thus, it is doubtful if the appellant was even working in the refund

department when the refuncl was processed and he certainly did not play

any role in its processing which is in consonance with his S 342 Cr'PC

statement

1

(b) The only other single piece of evidence against the appellant in the

entire record of the trial is the bald unsubstantiatecl and uncorroborated

allegation by PW 8 Zameer Abbasi who was the IO that the appellant

caused a certain amount of loss.

21. After our reassessment of the evidence we find that the prosecution has

NOT proved its case beyond a reasonable doubt against appellant Mureed

Abbas who is acquitteci of the charge basecl on the benefit of the doubt being

extendetl to hirn who shall be released from custody unless he is wanted in any

other custocly case for the following reasons;

2
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(a) FIe was not a processor anrl rn'as not a part of the FBR anc-l was in the

Aurlitor Generals Otf rcc

(b) He played no role rn processing or sancttoning the sales tax refund

(c) Thc only evrdence against him rs that he admrttedly signed two

documents ln connectlon ',vith the sales tax refund which hacl already

been sanctioned. That the prosecution has not Proven that the

companres concerned where he signerl did not exist The IO drd not

even serve them rt,rth a call up notrcc.

(d) He drcl not sign an1, audit report and I'W 4 Muhammed Ayub Khan in

cross exarrlrnatiorr specrfrcal[), states that,

" lt rs correct tlnL llu' mrltt u,ns torulttcled tn nccordarce tottlt tlv laru"

(e) That rt appeals that the learned trial court ma1'have got his role mixecl

up r.r,'ith sorne of the othel appellarrts by regarding him as a Processor

as rs er,'iclent from the top of typed P 26 of the impugned Judgmerrt

which reads as under,

" tt nppenrs fronr tlte record produced lty PW-06 includrng tlrc snles

lnr refund clnmts of M/s. R.R. Enterprtses durrng tlrc yenr 2004 to
2007 lltt t( usatl l'rlrt Molnttrtttttd llt lln'n 5ttuor nudttor, rtccttsed

Nnzeer Almred Chrntnn, Bnsltr Bsnul and Mureed Abhas rulule

rrufutors entertnnrcd, processed nnd ruere nlso tnstrunrcnlal rn tltc
stulctnns nnd pnptrcnt of snles tnx rcfitnd claims to M/s. R.R.

Enterpnses tpluclt uere otlpnuse umdnnsstble mrd processed
lltrouglt -fnke nrtd flytrtg u17,otcL's"

22. 'fhe appeals stancl tlisposecl of rn the above terms along with all

applrcatrons urrder Sectron 426 rcad wrth Section 561-A Cr P.C.
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