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Spl. Criminal Anti-Terrorism Jail Appeal No-190 of 201,6

Spl. Criminal Anti-Terrorism Jail Appeal No-194 of 2076

Confirmation Case No.08 of 2017

Present:

Mr. Iustice tullah Phulaoto
Mr.Iustice Mohammad Karim n Aqha

Appellants: 1. Ms. Seema W /o, Muhammad Malook
presently confined in Cenfral Prison,
Karachi through Mr. Khawaja Naveed
Ahmed and Irfan Bhutta, Advocates.

2. Asif Muneer S/o. Munir Ahmed,
presently confined in Central Prison,
Karachi through Mr, Nasrullah Korai,
Advocate.

Respondent: The State through Muhammad Iqbal Awan,
Deputy Prosecutor General Sindh.

L

Date of hearing:
Date of ]udgment:

02,04.201.9.

!2,04.2019.

UD G MENTI

MOH D KHAN A I.- Appellants Mst. Seema W / o,

Muhammad Malook and Asif Muneer S/ o. Muneer Ahmed were tried by

learned Judge Anti-Terrorism Court No.II, Karachi in Special Case No.245

of 2013 arising out of Crimes No.18/2 013 U /s. 353/3 24/302/1,09 /34 PPC

read with section 7 of Anti-Terrorism Act, 1997 and Crime No.20/2013

U/s. 13-D Arms Ordinance registered at Police Station, F.B. Area, Karachi.

After a full dressed trial vide judgment dated 23.05,20J.6, the appellant

Mst. Seema W / o. Muhammad Malook was convicted and sentenced to

suffer R.I. for tife u/s 7(a) of ATA, 1,997 with fine of Rs.1,00,000/- (Rupees

one lac only) as compensation to be paid to the legal heirs of deceased

Samiullah and appellant Asif Muneer Sl o.Muneer Ahmed was awarded

death penalty u/s. Z(a) of ATA, 1997 subiect to confirmation by this court.

Appellant Asif Muneer was also convicted and sentenced to suffer R.l. for

07 years u/s.13-(d) of Arms Ordinance (the impugned judgment)'
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Z. The brief facts according to the F.I.R. filed by the complainant

Asadullah Khan are that on 12.03.2013 his brother Samiullah aged about

33 years was going in his Car No.AHH-434 "HONDA' City Black Colour

along with his friends Rafiq S/o. Muhammad Hanif, Atiq Ahmed S/ o.

Furqan from his House No.93, Nusrat Bhutto Colony, nearby Usmania

]amia Masjid Trust, Karachi when they reached at Rashid Minhas Road

near Caltex Petrol Pump, he was told by Atiq Ahmed (friend of his

brother) o, telephone that he has taken his brother to Abbasi Shaheed

Hospital. On this information the complainant reached Abbasi Shaheed

Hospital and he found that his brother succumbed to his injuries- Rafiq

friend of his brother told him that they were going in his car at about 5.30

p.m. when they reached Rashid Minhas road, near Caltex petrol pump,

two young motor bike riders came on 125 motorbike in front of the car

and got down and started indiscriminate firing upon Samiullah who

received bullet injuries. A police constable came from the petrol pump

and tried to stop the two accused but they both started firing at him and

police constable retaliated upon which the culprits fell down. Meanwhile

a police mobile also reached there and arrested the two injured accused,

who had TT pistols in their hands. The injured Samiultah was taken to

Abbasi Shaheed Hospital but he succumbed to his injuries on the way. He

had learnt the names of the injured accused through police. The accused

who succumbed to his injuries on the spot is Adnan alias Raheel S/o.

Sadiq and the injured accused is Asif Muneer S/o.Muneer Ahmed, who

were on motorbike and he suspects beside them there were two more

persons involved.

3. After usual investigation, challan was submitted against the

accused persons before the trial court. The absconding accused Persons

namely Sijawal S/o. Abdul Razaq and Noman alias Nomi s/o.

Muharnmad Umer alias Baqar were declared as proclaimed offenders on

01.11.2013. The trial court framed the charge against the accused persons

on 20.11.2013 to which they pleaded not guilty and claimed trial of the

$
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4. At trial the prosecution examined 18 witnesses and exhibited

numerous documents and other items in order to Prove its case.

Thereafter the prosecution closed its side. Statements of three accused

Harnza, Seema and Asif Muneer were recorded u /s. 342 Cr.P.C. on

22.03.2016 and accused Seema and Asif Muneer also gave evidence under

oath. The accused persons claimed false implication in the present cases

but did not call any witnesses in support of their defense. As mentioned

above after assessing the evidence on record the frial court acquitted

accused Hamza and convicted and sentenced the appellants Seema and

Asif Muneer as mentioned earlier in this judgment. Hence the appellants

Seema and Asif Muneer have filed these appeals against their conviction.

5. The facts of the case as well as evidence produced before the trial

court find an elaborate mention in the judgment dated 23.05.2016 passed

by the trial court and, therefore, the same may not be reproduced here so

as to avoid duplication and unnecessary repetition.

6. After the reading out of the evidence and the impugned judgment

learned counsel for the appellant Asif Muneer at the very outset did not

press his appeal on merits but instead prayed for reduction of the sentence

from the death penalty to one of life imprisonment based on the following

mitigating circumstances (u) that it has not been proved whether the

appellant or his deceased co-accused Adnan alias Raheel fired the fatal

shot which killed Samiullah and (b) the prosecution had not proved any

motive as to why appellant Asif Muneer should kill Samiullah and (c) that

the allegation against Asif Muneer was general in nature. In support of his

contention for a reduction in sentence from death to that of life

imprisonment he placed reliance on Atta-ur-Rehman v. The State (2018

SCMR ZTZ), Ahmad Nawaz and another v. The State (2011 SCMR 593),

Ahsan Bangash alias Junaid v. The state (2017 P. Cr.L] 509), Ia.

Mohammad alias ]anoo v. The State (2016 YLR 2359), Bashir Ahmed v.

The State (2016 p. Cr. LI 1.682) and Abdur Rauf and 3 others v. The State

(201,4 YLR 933).

7
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T. Learned DGP contended that based on the evidence on record the

prosecution had proved its case against the appellant Asif Muneer beyond

a reasonable doubt and as such the impugned judgment did not require

interference. When, however, he was asked by the court whether the

mitigating circumstances raised by the appellant iustified a reduction in

sentence he conceded that as a matter of law they did justify a reduction

from the death penalty to that of life imprisonment.

B. We have carefully considered the plea of mitigation for the

reduction of sentence by the appellant from the death penalty to life

imprisonment based on the relevant law and the particular facts and

circumstances of this case

g. Generally it has been accepted by the superior courts that if the

prosecution fails to prove the motive for the murder the courts are

justified in imposing the alternate sentence of life imprisonment as

opposed to the death penalty. Reliance in this respect is placed on the case

of Amjad Shah V State (PLD 5C2017 P.152) where itwas held as under at

P.156 Paru9;

"Nottuithstanding that the participation of the appellant in

the commission of offence is duly established, his intention,

guitty mind or motiae to commit the snme remains

it roiArA in mystery and is therefore, unproaen. In such

like cases where the motiae is not proaed or is not
alleged by the prosecution, the Court for the sake of
safi admiruistration of lustice, adopts caution and

treats the lack of motiae as a mitigating
circumstance for reducing the quantum of sentence

tr:;i:!;;;,:::;'ii;#{,ryi';,;;,Tiz,!"i:;:!f 
"

10. It has also been held by the superior judiciary that where it has not

been conclusively proved as to which accused fired the fatal shot which

killed the deceased then this amounted to a mitigating circumstance

which may justify the court in imposing the alternate sentence of life

imprisonment as opposed to the death penalty. Reliance in this respect is

placed on the case of Atta-Ur-Rehman (Supra) where it was held at P375

Para 4 as under;,
7

+

Y



'r

t5l

etB

"lt is, thus, not clear fis to which one of the accused

perso?ts, including the present appellants, ruas actually

responsibte for causing the fatal iniuries to the deceased. ln

such circumstances generally fr sentence ,f death is
withhetd ruhen it is not clear as to whether n particular

culprit ruas actually responsible for causing a death or not.

For all these refisons rue haue decided to exercise caution

and to err, if at all, on the side af precaution'"

11. Having gone through the evidence on record we have no doubt

that the prosecution has been able to prove its case against the appellant

Asif Muneer beyond a reasonable doubt for the offenses for which he has

been charged. The only issue before us is whether sufficient mitigating

circumstances have been shown to justify the reduction in sentence from

that of the death penalty to imprisonment for life as prayed by the

appellant.

12. In our view taking into account the fact that no motive has been

proved against the appellant and it has not been conclusively determined

whether it was the appellant or his now deceased co-accused who fired

the fatal shot which killed the deceased and in taking guidance from the

above mentioned supreme court authorities and the additional suPreme

court authority of Ghual Mohy-Ud-Din V State (201.4 SCMR 1034) where

it was stressed as under whilst dealing with sentencing in a murder case

in the following terms;

"Judicial caution must be exercised to aruard the alternatiae

sentence of ltfe imprisonment, lest nn innocent Person

might not be sent to the galloars. So it is better to respect

thi human life, as far as possible, rather to put it at end, by

assessing the euidence, facts and circumstfrnces ,f fi
pflrticulir murder cnset under ruhich it 70ns committed".

1g. We hereby reduce the sentence of the appellant Asif Muneer from

that of the death penalty to life imprisonment. Apart from the above

variation all other sentences imposed against the appellant Asif Muneer in

the impugned judgment shall remain in tact'

1,4. Turning to the case of appellant Seema who was convicted and

sentenced to life imprisonment by the impugned judgment. The case

against her is entirely different to that of appellant Asif Muneer. The case

of the prosecution in essence is that the accused Seema who arranges

travel tickets and visa's for customers orchestrated the murder of the

?
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deceased Samiullah by Raheel (now deceased) and Asif Muneer by

guiding Raheel to the location of Samiullah through being in mobile

telephone contact with each of them around the time of the incident

whereby Raheel and Asif Muneer murdered deceased Samiullah by way

of a planned and intended target killing.

15, Learned counsel for appellant Seema contended that she was

entirely innocent and that the prosecution had not been able to prove

beyond a reasonable doubt her involvement in the murder of Samiullah

by Raheel and Asif Muneer. In particular he stressed that her mobile

phone had not been recovered from her; that the CDR records of her

phone to that of Raheel and Samiullah did not show that she was involved

in their murder; that the prosecution had not proved that she had any

motive to kill Samiullah; that the prosecution had not shown that she had

any criminal intent to kill Samiullah and that she was entitled to be

acquitted of the charge by giving her the benefit of the doubt. In support

of his contentions he placed reliance on Allah Wadhayo and another v.

The State (2001 SCMR 25), Tariq Pervez v. The State (1995 SCMR 1345),

Anwar-ul-Haq v. S.H.O., Police Station Nishatabad, Faisalabad and

another (2002 SCMR 31) and Imtiaz Ahmad v. The State (2001 SCMR

1334).

76. On the other hand learned DPG has contended that the evidence on

record clearly shows that the accused Seema had orchestrated the target

killing of Samiullah by Raheel and Asif Muneer. In particular he referred

to the CDR records of Seema which showed that on the day of the incident

she made 18 calls to Raheel and Samiullah whereby she arranged for

Samiullah to go to the petrol pump at a given time and wait there to

receive a visa for his friend Ataq who was in his car and for Raheel and

Asif Muneer to go to the petrol pump at that time so that they could target

kill Samiullah. The prosecution stressed that her motive for doing this was

that Samiullah had assisted her parents in ruining her marriage to Raheel

and as such the accused Seema haci rightly been convicted and sentenced

by the impugned judgment which does not require interference with and

as such her appeal should be dismissed.
h/
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17. We have carefully considered the arguments of the learned counsel

for appellant Seema and the learned DPG, gone through the entire

evidence and impugned judgment with their able assistance and

considered the relevant law.

18. In essence the case against appellant Seema is that she planned and

had common intention along with deceased Raheel and Asif Muneer to

murder Samiullah.

1,g. On considering the evidence against accused Seema it is of extreme

significance that the 3'd IO in this case PW 16 Syed Mohsin Raza admitted

during cross examination tha|

'ft is correct to suggest that beside cDR I haue not
produced frny euidence against accused seemA".(bold

added)

20. Putting aside the question of whether Seema's mobile phone was

sealed on the spot and kept in safe custody at the time of her arrest until

the time of the triat the question arises as to what does this CDR data

actually tell us about Seema's involvement in Samiullah's murder. In this

respect the relevant part of the 3,,1 IO in this case PW 16 Syed Mohsin

Raza's evidence in chief in so far as it relates to Seema's mobile phone

CDR is set out as under,

" Since the CDR obtained by l.O, Mehmood Khan Rajput

Tsas of such form the tuords being illere cut it ruas uertical

for and I had taken the CDR important form so that the
-words 

should not be cut and one cfrn read it. I produced the

cDR of the phone No. of accused Adnan alias Raheel

hauing No.0345-2093462 of al pnges as Ex, P/57. I had

also iaken CDR of the phone number of Seema haoing

No.0301 -2951357 of 111. page as Ex. P/55. I had also tal<en

cDR of the number of accused Hamza haaing No.0300-

228709L of 3a pnges as Ex. P/59. I had studied the cDRs

and put the marking seema had been contacting on

yesterday on the day of incident with the deceased

bamiutlah and the accused Adnan alias Raheel. she

had contacted more than L8 times to accused as well
frs samiutlah. seema had also contacted ruith Aamna.

Seema is middte person betrueen the trauel agent and the

people ruho tuants to go abroad as labour. I had not receiued
'cus;tod.y 

of accused Seema in jail. She wns giaen the

direction to Adnan and information about the

Samiullah to the murderers. The number of accused

Raheel was '4 0345-2093462. According to
4/
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CDR of Seema had contacted Adnan alias Raheel

ffifrny times, Seema instead of going to airport had

goni to Asadullah, The complainant had giaen the

poprrt tetling him to giae the papers to Samiullah.
'Aiaduttah 

had contacted Samiullah who got annoyed

at Asadullah as to why he had taken PaPers from
Seemfl", fuold added)

21,. The CDR tell us that on the dry of the incident Seema was in

contact with Adnan alias Raheel (one of the target killers) and Samiullah

on at least 18 separate occasions despite Seema in her evidence under oath

denying this. In our view Seema has not been truthful in this aspect of her

evidence. Never the less the onus still lies on the prosecution to prove its

case against Seema beyond a reasonable doubt. Namely that she planned

and had common intention along with deceased Raheel and Asif Muneer

to murder Samiullah.

ZZ. In our view, the CDR conclusively proves that accused Seerna was

in constant contact via mobile phone with target killer Raheel and the

deceased Samiullah around the time of the incident. The question is how

does this prove Seema's guilt? The evidence shows that she was in the

business of arranging travel tickets and visa's; that Atiq who was traveling

in the car with Samiullah and others was expecting to receive a visa from

her so that he could proceed on his international travel that day from the

airport; that there was some confusion as to whether Seema should have

handed over the visa to Asadullah to give to Atiq at his shop or to Atiq at

the airport and as a result of this confusion a number of phone calls were

made between the concerned parties which must have included Samiullah

and Seema whose car Atiq was in in order to resolve the situation. Thus,

Seema's calls to Samiullah on the evidence on record can be readily

explained on the day of the incident. With regard to Raheel he was her

relative as was Samiullah so she had every reason to talk to him. It may be

that Seema and Raheel had a motive to murder Samiullah for helping her

parents to ruin their marriage but the prosecution still needs to prove

through cogent and reliable evidence Seema's involvement in the offense

as charged.

23. So although we are of the view that the prosecution has been able

to prove that a large number of calls were being made on the date of the
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incident by Seema to both Raheel and Samiullah the prosecution has not

been able to prove what these calls were about. In our view, the only

reasonable inlerence based from the facts and circumstances of the case

that these calls were made by Seema to guide Raheel to where Samiullah

was so that Raheel and Asif Muneer could murder him in accordance with

their plan cannot be drawn from the particular facts and circumstances of

the case as it is equally true that Seema may have been contacting

Samiullah in connection with the confusion concerning Atiq receiving his

visa before departing that day and speaking to Raheel on family issues.

24. In our view, without a tape recording of the conversations of the

calls mentioned in the CDR between Seema , Raheel and Samiullah on the

day of the incident showing that Seema was guiding Raheel to Samiullah's

location so that Raheel and Asif Muneer could murder Samiullah

pursuant to their plan and common intention the prosecution will be

unable to prove its case against Seema beyond a reasonable doubt for the

offense for which she is charged no matter how strong their suspicions,

presumptions and surmises may be. It has not even been proved that the

SIM was in the name of Seema. In this respect reliance is placed on the

case of Azeem Khan and another v. Mujahid Khan and others (2016

scMR 274), where it was held as under at P.286Pata22:-

"The cell phone call data collected is of no help to, the

prosecution for the reasons that numerous calls haae been
'made 

indicating continuous interaction befiueen the fitto
cell phones, ,oitrory to the eaidence giaeT bV Muhammad

Wal'i (PW-|), who has stated at the trial that the unkno1t)tt

caller made calls on his cell phone four times, No competent

witness was produced at tlu trial, who proaided the call

data, record Ex P,7 to 5, No aoice record transcript has

been brougfit on record. Similarly from which atea the

caller *ad, the calls, is also not shown in it. Abotte

all, the most crucial and canclusiae proof that the cell

phone wns owned by the accused and slM allotted
'wtts 

in his na?ne is also missing. ln this aiew of the

matter, this piece ,f eaidence is absolutely
inconclusiae and of no benefit to the prosecution nor

it connects the accused with the ffime in nny

tnanner."(bold added)

As was further held in the aforesaid case at P.290 Para 32as under:-
4/
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"It is also a ruell embedded principle of laru and justice that no one

should be construed into a crime on the basis of presumption in the

absence of strong eaidence of unimpeachable character and legally

admissible one".

26. Thus, based on the above assessment of evidence in respect of

appellant Seema and by extending the benefit of the doubt to her we

hereby set aside the impugned judgment in so far as it relates to her and

acquit her frorn the charge and order that she be released from custody

unless she is required in any further custody case.

27. In summary, in so far as the appeal of appellant Asif Muneer is

concerned this is dismissed except that the sentence is varied from the

death penalty to that of imprisonment for life, he shall be entitled to the

benefit of section 382(8) Cr.PC and the confirmation reference is answered

in the negative. In respect of the appeal of appellant Seema this is allowed.

28. The appeals are disposed of in the above terms with the

confirmation reference against appellant Asif Muneer being answered in

the negative.
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