











the evidence of his other son PW 3 Muhammed Khan
who according to his evidence saw the kidnappers in
unmuffled faces.

Intriguingly none of the accused on the day of the
incident are named in the report to the Wing commander
53 Wing, at PS Site A or in the complainants first 5.161
Cr.PC statement. Furthermore, when the complainant
gave his further statement on 06.04.2016 the accused is
not nominated and only becomes a nominated accused
on 14.11.17 for the first time {nearly 18 months after the
incident) which raises the suspicion of his false
implication in this case by the complainant especially in
the back drop of this case which we will come to later.

Interestingly, the accused was arrested in this case whilst
already under arrest in another case on 28.11.2017 and
shortly after he is officially nominated as an accused in
this case. From the names whom suspicion was initially
caste on, then others who were later nominated through
subsequent statements it appears that the complainant
has no clear idea who was in fact responsible for the
alleged abduction as the names change from statement to
statement when according to PW 3 Muhammed Khan
the names were immediately known which castes doubt
on whether the complainant is undertaking a pick and
choose exercise of who should be the accused and who to
falsely implicate. Significantly, there is no evidence on
record to show when the accused was originally arrested
which means that he could have been arrested before the
kidnapping.

In terms of false implication not only are the complainant
party and the accused and his absconding co accused
related and interested witnesses but admittedly there is
enmity between them over a monetary dispute which is
admitted by the complainant in his cross examination as
set out below in material part and as such their evidence
must be viewed with extreme care and caution in terms
of false implication (in this respect reliance is placed on
the cases of Zakir Khan (Supra) and Abbas (Supra));

“Sardar Muhammad is my real brother. It is
correct to suggest that there was monetary
dispute between the present accused and my
brother named above, prior to this incident.
Akhtar Muhammad Jan is son of my brother
namely Noor Muhammad. It is correct to suggest
that prior to present incident, Akhtar
Muhammad Jan got registered FIR No.630/2015
Ufs. 420, 419, 406 PPC at P.S. Site-A, against
present accused and his brothers. It is correct to
suggest that prior to present incident, I got
registered FIR N0.299/2015 Ufs. 420, 419, 406 PPC
at P.S. Kalri, against present accused and his
brothers. It is correct to suggest that present
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accused had filed Constitutional Petition No.
$-2104/2015 against me & Akhtar Muhammad
Jan before Hon’ble High Court of Sindh at
Karachi & I appeared in that CP as a respondent.
It is correct to suggest that I filed a Civil Suit
No0.2592/2015 against present accused and his
brother before Hon'ble High Court of Sindh at
Karachi for declaration, recovery of Rs.80,00,000/-
, specific performance, damages and permanent
injunction. It is correct to suggest that FIR
No.15/2016 U/s.420, 419, 406 & 489-F PPC was
registered at P.S. Maripur by me against present
accused and his brother including other
relatives. It is correct to suggest that I got
registered FIR N0.27/2016 Ufs. 419, 420, 406, 489-F
PPC at P.S. Kalri against present accused, his
brother and relatives on 24.02.2016, after
registration of present case. It is also correct to
suggest that I also got registered FIR No.42/2016
U/s. 489-F, 420, 406 & 506 PPC at P.S. Shershah on
05.03.2016 against present accused, his brother
and relatives. It is correct to suggest that I also
got registered FIR No.76/2016 U/s. 420, 406 & 489-
F PPC at P.S, Madina Colony, Karachi against
present accused, his brother and relatives
including real parents of present accused. It is
correct to suggest that I got registered FIR
No0.29%/2016 U/s. 489-F, 420 & 406 PPC at P.S.
Satellite Town, Quetta on 16,11.2016 against
present accused his brother, real parents and his
other relatives. It is also correct to suggest that on
same day, viz. 16.11.2016, I also got registered
FIR No0.293/2016 U/s. 489-F, 420 & 406 PPC at P.S.
Satellite Town, Quetta against present accused,
his real parents and his other relatives. It is not
in my knowledge that whether, my brother
Sardar Muhammad submitted an application
against present accused and his brother
regarding closing of his shop, as present accused
owed some money towards my brother on
28.10.2017. It is correct to suggest that present
accused got registered FIR No.244/2017 Ufs. 395
& 506 PPC, 25 Telegraphic Act at P.S. Pak
Colony, Karachi on 09.11.2017, against me and
PW Akhtar Muhammad Jan. It is correct to
suggest that on 10.01.2018, my further statement
Ufs. 161 Cr.P.C. was recorded by 1.O/PI Akhtar
Aziz, wherein, I stated before the I[.O that
present accused was also involved in this case, as
he was already nominated in the instant FIR. It is
correct to suggest that I showed my suspicion
over involvement of present accused in this case
including his other relatives”.

Such monetary dispute between the parties is also
confirmed by PW 8 Akhtar Aziz the second IO in his
evidence in the following terms;




“During investigation, I came to know that there
was a monetary dispute of about Rs.2 %2 Billions
between the parties and 10 to 12 FIRs were
pending adjudication before different Courts of
law in the same context. Moreso, 02 Civil
litigation are also pending between the parties.
After concluding my investigation, I submitted
Charge-Sheet of the instant FIR under B-Class
before the Administrative Judge of ATCs,
Hon’ble High Court of Sindh at Karachi,
wherefrom, the same was marked to this Hon'ble
Court. My request of B-Class was declined by the
Court and FIR was registered. I was also directed
to submit Charge-Sheet. The accused present in
Court is same, who is nominated in the instant

case”

Keeping in view the extreme care and caution which now
must be applied in reappraising the evidence of an
interested and related witnesses who had enmity with
the accused and had every reason to falsely implicate
him we find that we cannot believe the evidence of PW 3
Muhammed Khan who is the son of the complainant and
brother of the abductee. This is because when 2 separate
moving cars are driven past him he claims to be able to
remember and recognize the 7 kidnappers in one car
along with its registration No. and the 6 kidnappers in
another car and also its registration number but
incredibly cannot remember the colors of the cars. Such
level of identification of the 13 persons along with car
registration numbers of which he only got a fleeting
glance in our view is simply not believable and does not
appeal to logic, reason, commonsense or natural human
conduct. In this respect reliance is placed on Msk Askar
Jan V Muhammed Daud (2010 SCMR 1604) and Fayyaz
Ahmed V State (2017 SCMR 2026).Thus we disbelieve
his evidence and place no reliance on it especially as his
S.161 Cr.PC statement was recorded 2 months after the
incident which gave him plenty of time to concoct his
story in order to falsely implicate the accused and his
father does not mention his evidence in his own evidence
despite PW 3 Muhammed Khan allegedly informing him
of the kidnappers at which point the complainant told
him to keep mum which again does not appeal to natural
human conduct. i.e. if you have been told the name of the
kidnappers of your minor son prior to lodging any kind
of complainant before the Wong Commander 53 Wing or
a PS Site A you would have named such persons. The
failure to do so is inexplicable.

(b) There was no eye witness to the kidnapping or last seen
evidence merely the suspicions of PW 1 Hajji Khaiar Muhammed
who is the complainant. Presumably these suspicions are based on
the information which his son PW 3 Muhammed Khan gave him
whose evidence we have already disbelieved and/or on account of
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instead went straight home with his father which does not seem to
stack up with someone who had been held for over 2 years in
captivity in isolation and was subject to constant beatings. The
accused played a role in the abduction of the complainants son and
according to the evidence of the abductee was present during the
abduction and he guarded, fed and beat him yet the accused was in
jail prior to the release of the complainants son which tends to
suggest that the accused had nothing to do with the kidnapping
and detention of the abductee in captivity. In short we have grave
doubts about the truthfulness of the abductee’s evidence.

(i) The defense was consistent in its case throughout. Specific
enmity and false implication was put to each relevant witness
during cross examination and also in the accused $.342 Cr.PC
statement.

(j) We are fortified in our findings by the recent decision of the
Supreme Court in Muhammed Kamran'’s case which held as under
at P.482 Para. 4

“Though it is rather hard to contemplate a false
accusation of abduction, bracketing one’s own kith and
kin, nonetheless, appellant’'s belated nomination as the
central figure in the episode warrants serious
consideration for reasons more than one. The witnesses
are discrepant on fundamental issues of demand of
ransom and the manner whereby it was paid to the
appellant. According to the complainant (PW-9), the
captor asked for a sum of rupees 4 crore whereas
according to Hassan Javed abductee (PW-7) the
demanded amount was rupees 20 lac; the latter is
supported by Hamza Shahzad (PW-8), no other than
complainant’s son who endured captivity alongside the
said witness. Even if the discrepancy is viewed as too
trivial to cast bearing on the inherent fate of the case,
still absence of Hassan Javed’s family from the scene is
mindboggling; equally devastated by the disappearance of
their child, none approached the police or joined the
complainant in his pursuit for recovery of the children.
Absence of call data, otherwise technically available, to
confirm alleged conversation from appellant’s cell phone
to a landline PTCL number, subscribed by the
complainant, a valuable piece of evidence to establish
the alleged communication, is a missing link with
obvious consequences. The genesis of supplementary
statement is also fraught with doubts, According to the
complainant, in his belated disclosure, he had nominated
the appellant being the principal culprit, however, when
confronted with supplementary statement Ex. DD, his
name was conspicuously missing therein. Appellant’s
nomination by one of the abductees, namely Hassan
Javed (PW-7) in his statement Ex.DC, purportedly
recorded on 8.9.2008 met the same embarrassment.
Complainant’'s choice to let off three co-accused, initially
nominated by him in his supplementary statement, is a last

straw. To synchronize mutually destructive position,
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taken after an appalling delay, to rescue the charge,
resting on a wmoral paradigm, inherently lacking
evidentiary certainty on appellant’s guilt, is an option
beyond juridical possibility. It would be grievously
unsafe to maintain the conviction. Criminal Appeal is
allowed; impugned judgment dated 25.05.2015 is set
aside; the appellant is acquitted of the charge and shall
be released forthwith, if not required to be detained in
any other case”. (bold added)

11.  Thus, for the reasons mentioned above we find that the case of the
prosecution is riddled with doubt to which the accused is entitled to the benefit of
not as a matter of concession but as of right as was held in the case of Tariq
Pervez V/s. The State {1995 SCMR 1345). As such we allow the appeal and acquit
the accused of the charges against him and set aside the impugned judgment.
It follows that the criminal revision is dismissed. The accused shall be released

unless wanted in any other custody case.

12, The appeal and criminal revision stand disposed of in the above terms.
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