














appellants arrest and recovery is corroborated by PW 6 Muhammed Hayat
who was an ASI and Mashir and memo of arrest and recovery.

(d) On 19.12.11 at 2100 hours (one day after his arrest) the appellant took PW 7
Muhammed Aijaz who was the IO in the case and PW 6 Muhammed Hayat
who was an ASI and Mashir to his closed house where he had not been living
for some time and opened the door of the house with one of the keys which
were recovered from him. On search of the house the dopata which belonged
to the deceased was recovered from the house of the appellant which had
previously been locked and was not in use as the appellant was living
elsewhere nearby. Mashirmanan of recovery of the dopata was exhibited at
trial along with dopata which PW 2 Muhammed Nasir the last seen evidence
witness along with PW 3 Muhammed Umair recognized.

(e) On 20.12.11 (2 days after his arrest) the appellant was produced before PW
5 Miss Robab Fatima who was a civil Judge and judicial magistrate who
recorded the confession of the appellant which is reproduced as under for ease

of reference;

"On 17.12.2011, it was the Sunday. I saw Maliaka and she was sitting in the
street. [ am residing at Balu Shahi Muhallah. Her age was about 5/6 years and
she was alone. | called her and she followed me voluntarily. I had lost my
conscious and I had made a mistake. I want to make sorry from the baby girl
and from her parents. I may kindly be excused. I took the baby girl and
went to my old house which 1 had left from last 08 days which is
situated in the same street. I sat her and mistakenly did this work. 1
want forgiveness. The baby girl started crying and I closed her mouth
with my hand, When I took off my hand, the baby girl was made
unconscious. I sat her beside the window, but she was unconscious and
so being started self-moving and fell down where the garbage was
lying. Thereafter, | went to my house Balu Shahi Mubhallah. 1 feel shame and
did the mistake. I am shameful upon my mistake and need forgiveness” (bold
added)

16.  Significantly, this judicial confession was not said to be retracted or not made
voluntarily during cross examination of the judicial magistrate. During the recording
of the appellants 5.342 Cr.PC statement firstly he states that the confession was made
but without his consent and then in the same breath states that he did not give any
such confession before the magistrate. In his evidence under oath he does not retract

his judicial confession and does not even mention it.

17. It is well settled by now that even a retracted confession before a magistrate

can be the basis of convicting in a capital case provided that it is made;

(a) Voluntary i.e. without threat or inducement and

(b) Its object must be to state the truth; assistance for which can be
ascertained from (i) whether the confession appears truthful within
the context of the prosecution case and (ii} whether there is any
other evidence on record which tends to corroborate the
truthfulness of the confession and
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responder along with duly exhibited Danisnatnama and inquest report.

(h) PW 2 Muhammed Nasir gives evidence that on 17.12.2011 in the evening
he had seen the deceased at a shop of Qaseem situated at Fakir Ka Pir
Hyderabad with the appellant who he knew. He lived in the locality and was
not a chance witness and was an independent witness and thus we have no
reason to disbelieve his evidence of his identification of the appellant and the
deceased. Within one to 12 hours of this citing the deceased was found dead.
He was an independent witness and had no reason to attempt to falsely
implicate the appellant in this case. Although the instant case does not meet
the strict legal requirements of last seen evidence as laid down in Fayyaz
Ahmed V State (2017 SCMR 2026) and Muhammed Abid V State (PLD 2018
SC 813) we are of the view that some weight can be given to it in this case
based on the particular facts and circumstances of this case based in particular
on the confession of the appellant which we are placing reliance on and
wherein he state as under in material part;

“I took the baby girl and went 1o my old house which 1 had left from last 08
days which is situated in the same street.”

(i) That all the PW’s are consistent in their evidence and even if there are
some contradictions in their evidence we consider these contradictions as
minor in nature and not material and certainly not of such materiality so as to
effect the prosecution case and the conviction of the appellant. In this respect
reliance is placed on Zakir Khan V State (1995 SCMR 1793) and Khadim
Hussain v. The State (PLD 2010 Supreme Court 669).The evidence of the PW's
provides a believable corroborated unbroken chain of events from the
deceased going missing, the discovery of her dead body to the lodging of the
FIR, the arrest of the appellant from whom was recovered the key to his old
house where from on his pointation the deceased doperta was found to his
confession before the magistrate.

(j) That the police PW’s (in fact none of the PW’s) had no enmity or ill will
towards the appellant and had no reason to falsely implicate him in this case
by for example making up the place of his arrest or foisting the dopata on him
and in such circumstances it has been held that the evidence of the police

PW’s can be fully relied upon. In this respect reliance is placed on Mustaq
Ahmed V The State (2020 SCMR 474).

(k) That it does not appeal to reason, logic or commonsense that a father
would let the real murderer of his baby daughter go scot free by substituting
him with an innocent person (the appellant).In this respect reliance is placed
on Allah Ditta V State (PLD 2002 SC 52).

() Undoubtedly it is for the prosecution to prove its case against the accused
beyond a reasonable doubt but we have also considered the defence case to
see if it at all can caste doubt on or dent the prosecution case. The defence case
is simply one of false implication which has not been substantiated
whatsoever by the defence. Thus, for the reasons mentioned above we
disbelieve the defence case as an afterthought.

Thus, based on the above discussion, although this was an unwitnessed

incident which was largely based on a judicial confession and other circumstantial

evidence, we have found that that the ‘prosecution has proved its case beyond a

reasonable doubt against the appellant based on reliable circumstantial evidence
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