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for the FIR to be lodged belatedly as the priority of the relatives is to find the
missing person and less importance is placed on lodging the FIR especially
when the missing person is an adult as in this case with only the bare
allegation that he has gone missing and no one is named to be responsible for
his abduction. Once the complainant became suspicious of the appellant and
her now deceased’s co-appellant’s involvement in the abduction he lodged the
FIR three months later specifically nominating, the appellant and her deceased
co-accused in the abduction/murder of the deceased. Each case must be
considered on its own particular facts and circumstances. In this case no one
knew where the deceased had gone, no one had seen him being abducted, no
ransom call or note was ever received and he was last seen alive on 5/6
.10.2010 at about 8.15 pm by PW Subhan Ali who was an independent witness
who on the invitation of the deceased had had dinner with him on that
evening when the appellant and the deceased appellants co-accused were
present and the next day he came to know that the deceased was missing as
corroborated by PW 1,2 and 3 as mentioned above. As a general rule delay in
lodging an FIR is often fatal to the prosecution case because it gives time for
the complainant to cook up a false case against the accused often in
collusion with the police. However based on the particular facts and
circumstances of this case such delay is not relevant keeping in view the fact
that the deceased’s dead body was exhumed in front of the house in which
he and the appellant were living which could not possibly have been
planted their by the complainant party in order to fix the appellant in a false
case without the appellant knowing about such burial as she was living in
the house from the time the deceased went missing until his body was
exhumed. In applying the law judges must strive to apply logic and
commonsense in order to reach a correct conclusion based on the evidence.
Thus, based on the particular facts and circumstances of this case the delay in
lodging the FIR is not fatal to the prosecution’s case.

(b) Admittedly there is no eye witness to the incident and this is a case of
circumstantial evidence.

The law on circumstantial evidence.

With regard to circumstantial evidence leading to a conviction in a capital case it was
held as under in Fayyaz Ahmed V State (2017 SCMR 2026) at P.2030 para’s 5 and 6

which are reproduced as under;

“To believe or rely on circumstantial evidence, the well settled and
deeply entrenched principle is, that it is imperative for the
Prosecution to provide all links in chain an unbroken one, where one
end of the same touches the dead body and the other the neck of the
accused. The present case is of such a nature where many links are
missing in the chain.

To carry conviction on a capital charge it is essential that courts have to
deeply scrutinize the circumstantial evidence because fabricating of
such evidence is not uncommon as we have noticed in some cases
thus, very minute and narrow examination of the same is necessary to
secure the ends of justice and that the Prosecution has to establish the
case beyond all reasonable doubts, resting on circumstantial evidence.
“Reasonable Doubt” does not mean any doubt but it must be
accompanied by such reasons, sufficient to persuade a judicial mind for
placing reliance on it. If it is short of such standard, it is better to
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night of 5/6.10.2010 where he had dinner with the deceased and where
he also saw the appellant and the deceased co-appellant. He was not
dented on cross examination and there is no reason to disbelieve his
evidence. The next day PW 1 Haji came to know that the deceased was
missing. As such PW 1, 2. 3 and especially PW 4 Subhan’s evidence
amounts to last seen evidence. Although it does not meet the strict legal
requirements of last seen evidence as laid down in Fayyaz’'s case
(Supra) and Muhammed Abid V State we are of the view that some
weight can be given to it in this case especially as the post mortem
carried out by the special medical team after exhumation of the
deceased body found that the time between death and post mortem
was 13 to 14 weeks which roughly ties in with the time when the
deceased was last seen alive by PW’s 1,2,3 and 4 especially when this is
linked to the place from where the deceased’s dead body was
exhumed. Namely outside the house where the deceased last had
dinner with PW 4 Subhan Ali which was the house where the deceased
and the appellant were living and the deceased had been seen with the
appellant and deceased co-accused on the night on which he was last
seen alive.

The next link in the chain is that on 23.12.2010 on the day when the
FIR was lodged PW 8 Niazmuddin who was the IO of the case visited
the wardat with independent mashir PW 8 Attaullah who is a laborer
and unrelated to any party. The IO then arrested the deceased co-
accused based on the FIR in which he was named as a suspect by the
complainant. During interrogation the deceased co-accused confessed
to the IO that he had along with the appellant committed the murder of
the deceased and buried the dead body in the house of the deceased.
Based on this lead the IO then proceeded to the house of the deceased
where he arrested the appellant. The appellant on the same day on her
pointation handed over to the police the hammer which was used to
murder the deceased and spade which was used to dig the hole in
which the deceased was buried in order to conceal the crime. All the
relevant mashirnama’s were exhibited in evidence including arrest and
recovery. That no enmity has been suggested against the police or the
mashir and as such neither the police nor the mashir had any reason to
falsely implicate the accused and as such we believe their evidence.

The next link in the chain. The most important aspect of the arrest and
recovery from the appellant is the place where she pointed out where
the deceased was buried which exact place no body except the
appellant and her deceased co-accused would have known about and
as such as mentioned earlier no one could have planted the dead body
without the appellant knowing about it as she was living in the house
both at the last dinner with her husband/deceased when PW 4 Subhan
Ali came to dinner with him up to the time when the body was
recovered. It is beyond comprehension that some one could have dug
a four foot hole in her yard with spades without the appellant
knowing about it whether such hole was dug in the night or the day
time.

The next link in the chain. The murder weapon (hammer) and spade
used to dig the hole where the deceased was found was also handed
over to the police on the appellant’s pointation.
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(v)  The next link in the chain. On 28.12.10 the IO moved an application
before the court to exhume the body. The application was allowed and
the secretary health established a special medical board for this
purpose. On 07.01.2011 on the pointation of the appellant in front of
PW 5 Abdul Hakeem who was the judicial magistrate, PW 8
Niazmuddin who was the IO and PW 6 Dr.Hadi Bukhsh who was a
part of the medical board the body of the deceased was exhumed.

(vi) The next link in the chain. The body of the deceased despite being
decomposed was recognized by his brother PW 1 Haji to whom PW 8
Niazmuddin the IO handed over the dead body of the deceased after |
the post mortem. |

|
|

(vii) The next link in the chain. The Final exhumation report opined that
the deceased in effect died from injuries to vital organs i.e brain. Such
injuries are consistent with being hit over the head with the recovered
hammer which was also found to be blood stained in the chemical
report.

(viii) The next link in the chain is the judicial confession which the
appellant made before judicial magistrate PW 5 Abdul Hakeem on
08.01.2011 which reads as under;

#gtatement of accused Khadija u/s 164 Cr.P.C.

Deceased Muhammad Uris Sfo Sabro Dahri was ty husband, from whom 1
have six children. | was in love with accused Muhammad Uris @ Porho Sfo
Muhammad Alam Dahri, who used to come at my house. I alongwith accused Uris
made a plan to commit murder of my husband Muhammad Uris S/o Sabro and
then we would solemnize marriage with each other. On 06.10.2010, in the night
time, accused Uris came at my house, my husband called Subhan Ali in the
house and we altogether ate the chicken food. Thereafter, Subhan went away,
I prepared tea and accused Uris gave me some intoxicated pills, which, I mixed into
tea of deceased, then, deceased went to sleep. At 1200 hours in the night time, 1
brought iron hammer, which was lying in the room of house, and gave it to
accused, afterwards accused caused its blow on the head of deceased Uris and
became dead. Then, accused dug a ditch on the southern side of courtyard of
our house and buried the dead body there. Then accused went away to Hala in the
dawn / fajar time. I have committed murder of my husband in connivance with
the accused. (bold added)

RTI Before me
Khadija Sd/- (in English)
08.01.2011

1/C Kazi A. Hakeem
Civil Judge & Judicial Magistrate
Shahdadpur”

Law on retraction of judicial confessions.

After a review of the relevant law on the legal validity of judicial confessions
the Hon'ble Supreme court in the case of Ch. Muhammad V Yaqoob V The
State (1992 SCMR 1983) reached the foliowing conclusion:
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“The legal position, which has emerged from the above reports, seems to
be that in order to judge the evidentiary value of retracted confession,
the Court is to advert to the question, whether the same appears
to have been made voluntarily, without any inducement, duress
or coercion with the object to state the truth. If the Court is
satisfied on the above aspect, the mere fact that there were some
irregularities in recording of a confession, would not warrant

disregarding of the same”. (bold added)

E

It is settled law that a retracted judicial confession can be legally admissible

and used against its maker in certain circumstances. In the later case of Muhammad

Amin V The State (PLD 2006 SC 219) it was held at P.224 Para 9 as under;

19.

“9. There is no cavil to the praposition that conviction could have been
awarded on the basis of retracted confession which proposition was
examined in case of Mst. Joygun Bibi v. The State PLD 1960 (SC (Pak)

313 as under:-

“We are unable to support the proposition of law laid down by the learned
Judges in this regard. The retraction of a confession 15 a circumstance
which has no bearing whatsoever upon the question whether in the first
instance it was voluntarily made, and on the further question whether it is
true. The fact that the maker of the confession later does not adhere to it
cannot by itself have any effect upon the findings reached as to whether the
confession was voluntary, and if so, whether it was true, for to withdraw
from a self-accusing statement in direct face of the consequences of the
accusation, is explicable fully by the proximity of those consequences and
need have no connection whatsoever with either its voluntary nature, ot
the truth of the facts stated. The learned Judges were perfectly right in first
deciding these two questions, and the ansters being in the affirmative, in
declaring that the confession by itself was sufficient, taken with the other
facts and circumstances to support Abdul Majid's conviction. The
retraction of the confession was wholly immaterial once it was
found that it was voluntary as well as true.”

10. Similarly in the case of the State v. Minhun alias Gul Hassan PLD 1964

SC 813 this Court has observed as under:-

“As for the confessions the High Court, it appears, was duly conscious of
the fact that retracted confession whether judicial or extra judicial, could
legally be taken into consideration against the maker of those confessions
himself, and if the confessions were found to be true and voluntary, then
there was no need at all to look for further corroboration. It is well-
settled that as against the maker himself his confession, judicial or
extra judicial, whether retracted or not retracted, can in law validly
form the sole basis of his conviction, if the Court is satisfied and
believes that it was true and voluntary and was not obtained by
torture or coercion or inducement.” (bold added)

Thus, the court laid down a two pronged test as under (a) whether the

retracted judicial confession appears to have been made voluntarily, without any

inducement, duress or coercion and (b) was made with the object to state the truth.
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20.  Notably it was also held that if both (a) and (b) were satisfied that even if there
were some irregularities in recording of a confession it would not warrant
disregarding of the same. In our view however following the case of Azeem Khan
(Supra) such irregularities must be of a minor nature and must not have detracted

from either the voluntariness or truthfulness of the confession.

21.  In the case of Bahadur V State (PLD 1996 SC 336) although it was suggested
that a judicial confession alone can be made the basis of conviction the safer course
was to look to see if there was any corroborative material available to determine its

truthfulness

22,  In the case of Manjeet Singh V State (PLD 2006 SC 30) a further requirement
seemed to be added that in determining the truthfulness of the confession it had to be

placed within the context of the whole of the prosecution evidence/case.

23.  In our view therefore we are not in any doubt that a retracted confession

before a magistrate can be the basis of convicting in a capital case however it must
be;

(a) Voluntary i.e. without threat or inducement and

(b) Its object must be to state the truth; assistance for which can be
ascertained from (i) whether the confession appears truthful within
the context of the prosecution case and (ii) whether there is any
other evidence on record which tends to corroborate the
truthfulness of the confession and

(c) Only minor irregularities regarding the rules concerning the
recording of judicial confessions can be permitted as determined
on a case to case basis the main criteria being that such
irregularities have not adversely effected the voluntariness or
truthfulness of the confession.

24, In considering the appellants confession it is important to note that the
appellant in her S.342 Cr.PC statement does not deny making the confession. Instead
she makes three main complaints (i) that she did not know why she was brought
before the magistrate (ii) her statement was made in a hurried manner and (iii) she

was handed over to the same police who had brought her after her confession.

25. It is quite clear from the evidence of PW 5 Abdul Hakeem who was the
judicial magistrate who recorded the appellant’s confession that complaints (i) and
(ii) above have no substance. It is true with regard to complainant (iii) that the

appellant was handed back to the IO who had brought her for her confession but it is
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