
























































40.

not controverted that the word “acquired” connotes acquisition of
property after 1-1-1985. Therefore, any property acquired by a
person before 1-1-1985 cannot form subject-matter of a charge
before an Accountability Court under the NAB Ordinance.” (bold

added)

—
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1t could be argued at this point that as the whole superstructure on which

NAB’s case was built has collapsed the entire reference should fall especially as

paragraph 5 of the Charge reads as under;

41.

“That investigation further revealed that an entry dated 1914/15
was made basis of this fraud, such entry was basically in red ink
which marks a limited period / restricted right over and not a
freely transferable right. In this entry the restricted right owners
were Muhammad Yousuf s/o Haji Laddah and Haji Abdullah s/o
Haji Laddah. This entry does not repeat mention over the entire
period after 83 years till 1997. Clearly such limited period
restricted land grant was never renewed and lapsed in due course
otherwise separate survey numbers would have been issued for it,
if the right was ever converted into a permanent grant which itself
would have found its mention in the record or rights. To enliven a
non-existent land matter, a bogus entry No.121 with the date of
30.05.1956 was kept in the record, showing its transfer to four
persons namely Moosa s/o Meenhin Wasayo Jokhio, Umderdin
s/o Ahmed Jokhio, Muhammad Ali s/0 Sikkoo Jokhio and Ilyas

s/ o Khalique Jokhio.

Even NAB's alleged Land Revenue expert PW 10 Ramesh Kumar states in

his evidence as under;

42,

“Further says that the said scam starts from entry No.2 of the year
1914-15 where the tenure of restriction is mentioned that was why the
entry was made in red ink. It is correct to suggest that entry No.2 is still
alive in favor of the original owners” (bold added) ‘

However for the sake of argument we will consider the merits of NAB's

case from the 1914 to 1915 entries and the chain of transactions which followed.

On Merits

43.

There appears to be no doubt that the Entry dated 1914 to 1915 is a
genuine legal entry and is the mother entry which is an admitted position. PW 1

Gudda Hussain in his evidence stated as under to this effect;

“It is also mentioned in my 161 Cr.P.C. statement that the allotment was
related to an entry No.2 which was kept in year 1914-1915 dated NIL in

favour of Muhammad Yousuf s/o Haji Laddaa and Hajt Abdullah each
having 50% share or 08 aana share in above mentioned land measuring
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mentioned above) NAB’s own alleged expert on Land Revenue PW 10 Ramesh
Kumar has admitted in his evidence that the entry of 1914 to 1915 marked in red
ink was capable of being transferred after 10 years and did not automatically
revert back to the Government of Sindh. It is significant that the 1914 to 1915
entry was not transferred to another owner until 1956 which is over 41 years
after it was made and as such according to the NAB’s own alleged expert on
Land Revenue it could be legally transferred in 1956 as over 10 years had lapsed
since its creation which would tend to defeat the entire NAB case that the entry
made in 1914 and 1915 could not have been legally transferred to a third party.

46. The fact that the alleged land Revenue expert had not gone carefully
through the Sindh Land Revenue Code 1879 hardly inspires confidence in his
expert evidence which expertise needed to cover the period of 1914 to 1956 when
the aforesaid Code was in the field and who even at one point in his evidence
states that the red ink embargo on transfer lasts for only one year in contradiction
with his later evidence of 10 years embargo as mentioned above. In fact he states
in his evidence that he did not give a 5.161 Cr.PC statement to the IO PW 11
Fazlur Rehman despite the IO insisting in his evidence that he PW 10 Ramesh
Kumar did give a $.161 Cr.PC statement which again shakes his reliability as in
our view it is quite a major contradiction for a key witness such as PW 10
Ramesh Kumar who was the alleged NAB land expert to deny making a 5.161
Cr.PC statement which naturally would have been quite lengthy and contained

his expert opinion.

47.  Even otherwise when the Sindh Land Revenue Code was repealed by the
Sindh Land Revenue Act 1967 5.184(4) of that Act in effect stated that any person
who is shown on 31.12.1927 as owner in the record of rights prepared under the
Code of 1879 shall be deemed an owner of the land for the purposes of the Act
and thus as at 01.01.1928 Entry No.2 of 1914 to 1915 gave valid legal owﬁership
of the concerned land to those persons mentioned in that entry. Even otherwise
5.135 (j) of the Sindh Revenue Code gave a presumption of correctness to such

entries which the prosecution has produced no cogent evidence to rebut.

48. For ease of reference S.184 of the Sindh Land Revenue Act 1967 and S.135

() of the Sindh Revenue Code are set out below;

“184. Repeals and savings. (1) The enaciments mentioned in Part
One of the Schedule are hereby repealed. 5
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(2) On the commencement of this Act in any area the
enactments mentioned in part two of the Schedule shall, if
and, in so far as applicable to that area, stand repealed; and
in the event of specified provisions of this Act, being applied
to any area, only the corresponding provisions in such
enactments shall stand repealed.

(3) Notwithstanding the repeal of the enactments
mentioned in subsection (2) -

(a) all rules, appointments and transfers made,
notifications and proclamations issued authorities
and powers conferred, farms and leases granted,
record-of-right and other records framed, revised or
confirmed, rights acquired, liabilities incurred, times
and places appointed, and other things done, under
any such enactment shall, if not inconsistent with the
provisions of this Acts, be continued and, so far as
may be, deemed to have been respectively made,
issued, conferred granted, incurred, appointed and
done under this Act; and

(b) all assessments of land revenue duly made,
approved or confirmed under any such enactment
and in force immediately before such repeal shall
continue, and subject to the provisions of this Act,
remain in force until assessments made, approved or
confirmed under those provisions take effect.

(4)  Notwithstanding anything to the contrary contained
elsewhere in this Act, or in any other law, or in any order
or decree of a Court or other authority, or in any rule of
custom or usage, or in any contract, instrument, deed or
other document, any person who, immediately before the
commencement of this Act, was the holder of any land
under the provisions of the Bombay Land Revenue Code,

1879 (Bom. Act V of 1879) or the Sindh Land Revenue Code,

1879 (Sindh Act V of 1879), as the case may be (hereinafter

in this subsection referred to as the Code), shall:-
(a) If such land (whether alienated or un-alienated) was
shown on the thirty-first day of December, 1927, in
the Record-of-Rights prepared under the provisions
of the Code to have been in the possession of an
occupant, other than a lessee or a morigagee-in
possession, or if any person was shown to have
proprietary rights therein, be deemed, to be the owner
of such land for the purpose of this Act;
(b) if such land was granted by Government to any
person on or after the first day of January, 1928,
otherwise than on lease ~
(D be deemed, if he has paid the full price on
which the land was granted to him, the owner
of such land, and be subject to all the rights
and liabilities of a proprietor under the
Colonization of Government Lands (Punjab)
Act, 1912 (Punjab Act V of 1912); and

(i)  be deemed, if he has not paid the full price on
which the land was granted to him, a tenant of

/



Government under the Colonization of
Government Lands (Punjab) Act, 1912 (Punjab
Act V of 1912), on the conditions on which the
grant was made, provided that on such person
paying the full price on which the land was
granted to him in accordance with the
conditions of, and within the period provided
in the grant, the provisions of sub-clause (I)
shall apply.” (bold added)

#3135 (J). An entry in the record of rights, and a certified entry in
the register of mutations shall be presumed to be true until the
contrary is proved or a new entry is lawfully substituted thereof...”

49, As such there is no evidence on record to prove that the entries in 1914 to
1915 in respect of the 100 acres of land had been forged by any one or were made
on account of fraud especially by none of the appellants who were either not in
service or not even of school going age at that time. This entry still rernains in

tact and is found to be genuine and to have been legally made in 1914 to 1915.

50. The 100 acres land in question entered in 1914-1915 was purchased
through an oral sale, duly recorded by the Revenue Officials from the aforesaid
grantees by four persons namely (1) Musa son of Mehn Wasaya, (2) Umer Din
son of Ahmed, (3) Muhammad Ali son of Mukko and (4) Alyas son of Sidiq all
having equal shares. Accordingly, an entry bearing No.A-2/121 (Ex. 14/2, at P.
397 of the paper book) was incorporated into the record of rights on 30.05.1956 in

this respect. There was no restriction on the sale of this land.

51.  That later the owners of the entry No.121 dated 30.05.1956 expired and the
land in question being 100 acres passed to 26 legal heirs of the deceased owners
through there verbal statement recorded on 27.05.1956 which was a holiday (it
has come in evidence that Revenue field officets work on holidays so there is
nothing suspicious about this aspect of the case) and that the transactions were
made in a separate Takari register. NAB's assertion in effect is that the 1956
entries were fake entries and the 26 legal heirs did not exist and that the official
appellants in collusion and connivance with the beneficiary appellants added
this bogus transaction/entry so that the land could be sold by the 26 legal heirs
(fake) to the appellant beneficiaries by the fake legal heirs through a dummy
power of attorney executed in favor of Mr. Sadardin who according to the NAB

also did not exist.
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52. The power of attorney given by the legal heirs in favor of Sadardin was
registered by Registrar Zafar Baloch (now deceased). On 22.01.1997 through 7
registered sale deeds through which Sadardin acted as attorney for the 26 legal
heir’s approx 14 acres of land was allotted to each of the appellant beneficiaries
and other c-accused which totaled 100 acres in NA class No.26 in Deh Dih, Tapo
Ibrahim Hyderi District Malir (now District Korangi) which entries were dated
12.02.1998. The genuineness of the sale deeds are not disputed but a part of
NAB’s case is that Sadardin and the 26 legal heirs who gave him a power of
attorney did not exist and were all fictitiously registered as owners by the official
appellants in order to favor the appellant beneficiaries who got 100 acres of
valuable land allotted to them illegally and as such the 1998 entries regarding the
sale of the land was also bogus having been illegally managed by the appellants

through their collusion and connivance.

53.  Such contention in respect of the illegality of the 1956 and 1998 entry 121
(No.121/287, 287/288, 287/289 and 287/290) however is not borne out by the
record which suggests that the entries were legally made. Extracts of certain

prosecution witnesses to this effect are set out as under;

(i) PW-1 Gudda Hussain.

“It is correct to suggest that Entries No.121/287, 287/288, 287/289
and 2877290 dated 05.08.1997 (ex.14/02) were prepared as per law.
It is correct to suggest that all the above said entries were made on
the basis of Fotikhata Badal and according to Takrari Register. It
is correct to suggest that Entry No.02/121 (Ex.14/02) was prepared /
made on the basis of sale deed.”

(i) PW-10 Ramesh Kumar.(NAB’s own alleged land expert)

“Thereafter, in the year 1956 , vide Entry dated 30.05.1956, the
owner had sold the said land to four persons namely Moosa, Umer
Din, Muhammad Aliand Ilyas.”............ccoooevevinnniinininss

‘It is correct to suggest that the Entry No.121 dated 30.05.1956
came forward from sale purchase of
77 OO pos

It is correct to suggest that Entry No.02/121 was made in the year

‘T see page 8 of Ex.14/2 and say it is an entry No.21/121 dated
30.05.1956, where it is mentioned that the sale transaction was
made on verbal statement recorded at page-145 dated
27.05.1956,".....c.ccccconniiiiiiiiininin



“It is correct to suggest that entry No.287 to 294 dated 05.08.1997
were made by accused Muhammed Salik and Accused Abdul Aziz
on the basis of Takari Register”.

54, That it is evident from the evidence of the PW’s that entry No.121 was
prepared as per law and hence the allegation of its non genuineness cannot hold
water, The entry was scrutinized at the relevant time as per law. No witness has
given evidence that entry 121 was inserted by the official appellants Salik and
Abdul Aziz rather it is the prosecution case that they failed to check the
genuineness of the entry for which no evidence has been produced to rebut the
presumption of the genuineness of the entry as per law. In this respect 5.52 of the
West Pakistan Revenue Act 1957 and Articles 91 and 92 of the Quan -e- Shahadat

Ordinance 1984 are set out below for ease of reference;

“Section-52; Presumption as to correctness of records:- An
entry in a record of right shall be presumed to be true until the
contrary is proved or a new entry is lawfully substituted therefor”.

“Article 91. Presumption as to documents produced as vecord
of evidence: Whenever any document is produced before any Court,
purporting to be a record or memorandum of the evidence, or of any
part of the evidence, given by a witness in a judicial proceeding or
before any officer authorized by law to take such evidence or to be a
statement or confession by any prisoner or accused persor, taken in
accordance with law, and purporting to be signed by any Judge or
Magistrate or by any such officer as aforesaid, the Court, shall
presume - ,
that the document is genuine; that any statements as fo the
circumstances under which it was taken, purporting to be made by
the person signing it, are true, and that such evidence, statement
or confession was duly taken.”

Article-92; Presumption as to genuineness of documents kept
under any law--- The Court shall presume the genuineness of every
document purporting to be a docurent directed by any latw to be kept
by any person, if such document kept substantially in the form
required by law and is produced from proper custody”.

55. The 1914 to 1915 and 1956 entries were also more than 30 years old and
thus attracted an extra presumption under Article 100 of the Quan -e- Shahadat

Ordinance 1984 which is set out below for ease of reference;

“Article 100, Presumption as to documents thirty years old:
Where any document, purporting or proved to be thirty years old, is
produced from any custody which the Court in the particular casé
considers proper, the Court may presume that the signature and
every other part of such document, which purports to be in the
handwriting of any particular person, is in that person’s
handwriting, and, in the case of a document executed or attested, that
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register the sale deeds as per duties of sub registrar as mentioned in Section 52 of
the Registration Act 1908 and Rule 135 of the West Pakistan Registration Rules

1929 which are set out below for ease of reference;

“g,52. Duties of registering officers when documents
presented:--(1)(a) The day hour and place of presentation;,
and the signature of every person presenting a document
for registration, shall be endorsed on every such document
on the time of presenting it;

(b) a receipt for such document shall be given by the
registering officer to the person presenting the same; and

(c) subject to the provision contalned in section 62, every
document admitted to registration shall without
unnecessary delay be copied in the book appropriated
therefore according to the order of its admission.

(2) All such books shall be authenticated at such intervals
and in such manner as is from time to time prescribed by the
Inspector General.(bold added)

“Rule 135. Registering officers not concerned with validly
of document.—Registering officers should bear in mind that
they are in no way concerned with the validity of documents
brought to them for registration, and that it would be wrong
for them to refuse to register on any such grounds as the
following, e.g. that the executant was dealing with property
not belonging to him, or that the instrument infringed the
rights of third persons not parties to the transaction, or that
the transaction was fraudulent or opposed to public policy.
These and similar matters are for decision, if necessary, by
competent Courts of law and registering officers, as such,
have nothing to do with them. If the document is
presented in a proper manner by a competent person at the
proper office within the time allowed by law and if the
registering officer is satisfied that the alleged executant is
the person he represents himself to be, and if such person
admits execution, the registering officer is bound to
register the document without regard to its possible
effects”, (Emphasis Added).

67. We note that the learned trial court has placed reliance on Section 21 of the
Registration Act, 1908 and apined that since the maps and plans are not attached
with the sale deeds presented before the Sub-Registrar namely, official appellant
Shahid Raza the said Sub Registrar ought not to have registered the said sale
deeds without compliance of the mandatory procedure as stipulated in Section
21 of the Act, 1908. We find that this interpretation of the learned trial court is
contrary to the scheme of the Registration Act, 1908 and Rules made there under.
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68.  From a bare reading of Section 21(1) of Registration Act, 1908, which states
that if the documents are presented before the Sub-Registrar and the same
contain a description of such property sufficient to identify the same, the
Registrar shall register the same non-testamentary document. From a perusal of
the seven (7) registered Sale Deeds (Ex. 14/17) in favor of beneficiary appellants
and other co-accused beneficiaries, it appears that there is a clause where the
property can sufficiently be identified and the same is described with the survey
numbers, deh taluka and district. For ready reference, the recital of the property

is reproduced as under:-

“WHEREAS the vendor above named is seized and possessed of in its
absolute right, title and interest to the agricultural land bearing NA-
Class No.24 measuring 100 Acres and from them new created Survey
No.302/8-29, 303/16-36, 304/12-01, 305/14-17, 306/12-27, 307/6-38,
308/13-04, 309/11-06, 310/04-02, Total 100 Acres of Deh Dih Taluka
Ibrahim Hyderi Malir Karachi hereinafter called the “SAID LAND” fully
described in the schedule hereto” ‘

69. In view of the above, we find that the learned trial court has erred in law
on its interpretation of 5.21 of the Registration Act 1908 based on the particular
facts and circumstances of this case and that such interpretation was

misconceived and as such no reliance can be placed on such interpretation.

70.  Without be laboring the point we also find that time and again PW’s have
given evidence that the registered sale deeds are genuine and are intact and the
Revenue Department had no jurisdiction to cancel the same and in absence of
any judicial determination of cancellation it is evident that registration of the sale

deeds was a lawful and valid act by official appellant Shahid Raza Shah.

71. At worst the official accused Muhammed Salik, Abdul Aziz and Shahid
Raza might have been negligeﬁt in performing their official duties (which the
prosecution has not proved beyond a reasonable doubt) and even otherwise the
case of negligence or carelessness does not denote a criminal offense under the
NAO especially as there was no mens rea which can be inferred on their part
based on the particular facts and circumstances of this case. In this respect we
rely on unreported judgment passed by Supreme Court in case of Sikandar Al
& others v The State (Cr. Appeal Nos.153, 154, 155, 156, 157 & 158 of 2008) dated
20.06.2019 which held as under at P.3 in material part;

A




“l

“Be that as it may the case in hand was one of defective execution
of a contract of construction which did not ipso facto reflect upon
misuse of authority by a public servant or any other person as
contemplated by the provisions of section 9(a) (vi) of the National
Accountability Ordinance, 1999 as interpreted by this Court in the
case of The State v. Anwar Saif Ullah Khan (PLD 2016 SC 276).
Another way of looking at the allegation leveled in this case
could be that at worst it was a case of an error of judgment vis-a-
vis selection of the site for construction or negligence or
carelessness in execution of the project without any criminal
intent. No independent evidence worth its name had been
brought on the record by the prosecution to establish ulterior
motives on the part of the present applicants.” (bold added)

€62

With further reference to the fake power of attorney given by the fake 26 legal
hieirs to Sadardin to sell their land by registered sale deed to the beneficiaries

(which sale deeds were found to be genuine).

72,

This allegation is based on the evidence of the IO PW 11 Fazalur Rehman

(which it appears was largely based on the set aside order dated 01.02.1999 by
DC Malir which we shall come to later in this judgment) who states as under in

his evidence;

73.

“As the entries were found fake and subsequent order passed by the then
Collector Malir and entries were perused, it was confirmed that the

General Power of Attorney, which was executed in favor of Saddar-u-din

sfo Hyder Ali by 26 fake Khatedars contained only address of Saddar-u-
din sfo Hyder Ali therefore efforts were taken during the course of
investigation to ascertain the factual position. In this regard, [ have
called information from the velevant department of KDA and the society
or scheme in a result, it was found that the address mentioned in the.
General Power of Attorney did not belong to Saddar-u-din sfo Hyder AL,
whereas it belongs to one lady Mamtaz Begum wife of Muhammad Shafi
Rajput. I produce original letter dated 18.12.2016 of Telephone employees
cooperative house building society Ltd along with photocopy of 11 pages as
Anmnexure as Ex.31/3 ...

.............. The above said letter has further disclosed that Saddar-
u-din s/0 Hyder Ali has never been the resident of said address,
therefore it was established that the General Power of Attorney
contained fake addressees and found baseless for subsequent
transactions.”

However the learned trial court failed to appreciate the following

evidence in making such finding that Sadardin and the 26 legal heirs were

fake/bogus persons:

@) PW-10 Mr. Ramesh Kumar,

A




‘It is correct to suggest that executants of the power of attorney
(Ex.21/2) and (Ex.21/3) were defendants in Suits No.136 to 142 of
1999

(i) That Ex.34/1 to Ex.34/3 are depositions of the Executants of the
power of attorney Ex.21/2 (i.e two of the legal heirs) and their
written statements filed in Civil Suit No.136/1999 filed before the
Hon'ble High Court. The statutory presumption of truth and
correctness is attached to the same in terms of Article 91 of the
Quan-e-Shahadat Ordinance 1984 as mentioned earlier in this
judgment

(iii) The Deposition of executants (legal heirs) of power of attorney
Ex.21/2 in Suit No.136 of 1999, wherein on 26.04.2010, two of the
executants namely, Ibrahim son of Muhammad Moosa and Haji
Essa son of Haji llyas have deposed as under:-

‘It is correct to suggest that I have sold the land of Deh NC No.26
measuring One Hundred Acres and I am one of the shave holder of
the above land. It is correct to suggest that I have executed
the General Power of Attorney before the concerned Sub-
Registrar namely Zafar Baloch. 1t is correct to suggest that my
other co-share relatives have also signed the said General Power of
Attorney which is Ex.P/21 which the same.

(iv) PW-9 Mr. Ghulam Muhammad.

‘I produced attested photocopy of SBP/Treasury Challan of each.
dated 23.08.1997 paid by Mr. Sadrudin (Attorney) on behalf of
Survey Superintendent for demarcation of Boundary charges of
land 100 Acres of NC 26 Deh Dih Malir Karachi as Ex.23/5.

(v) Attorney Sadardin was associated with the survey
superintendent during survey proceedings and his signature is also
affixed in Ex.23/9, (Page 1639 of the paper book) which is identical
with the signature mentioned in power of attorney Ex.Z1 /2. (P
1449 of the paper book).

(vi) Moreover PW-11 Fazal Ur Rehman the investigating officer, in
his cross examination, has admitted the fact that he has only

verified the address of Mr. Sadardin mentioned in Power of

Attorney Ex.21/2, however, he found that Mst. Mumtaz Begum is
the owner of the property mentioned at address of Mr. Sadardin in

Ex.21/2 despite the fact that Mst. Mumtaz Begum was not made a

witness in this case and because of the omission of the examination
of Mst. Mumtaz Begum, an adverse inference can legitimately be

drawn under Article 129(g) of the Quan-e-Shahadat Ordinance

1984 that had she been produced, she would not have supported
the case of the prosecution. Mr.Sadardin could have been residing
with her as her tenant but this avenue was not explored by the IO.
In this respect regarding Article 129 (g) and adverse presumptions
reliance is placed on Mohammed Rafique V State (2010 SCMR
385) and Muhammed Mal V Allah Yar (2002 SCMR 235) ,
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the Constitution and the well settled principle of audi alteram partem which is a
settled part of our jurisprudence. In this respect reliance is placed on Abdul
Majeed Zafar (Supra), Ms Anisa Rehman (Supra) and The University of Dacca

case (Supra).In Anisa Rehman’s case (Supra) it was held as under at 2240;

“ 7. Erom the above stated cases, it is evident that there is
judicial consensus that the Maxim audi alteram parten is
applicable to judicial as well as to non-judicial proceedings.
The_above_Maxim_will be read into as a part of every
statute if the right of hearing has not been expressly
provided therein. In the present case respondent No.1 in its
comments to the writ petition (at page 41 of the paper book)
admitted the fact that no show-cause notice was issued to
the appellant nor she was heard before the impugned order
dated 6" August, 1991 reverting her Grade VI from Grade
VII was passed. In this view of the matter, there has been
violation of the principles of natural justice. The above
violation can be equated with the violation of a provision of
law warranting pressing into service Constitutional
jurisdiction under Article 199 of the Constitution, which
the High Court failed to exercise...”.

79. It is also observed that that in the case of Ali Muhammed V Hussain
Bukhsh (PLD 1976 SC 37) it was held that an order without jurisdiction is a

nullity in law and does require to be set aside formally.

80. Even other wise the then DC Malir Younas Dagha who passed the order
was given up by the prosecution as a witness despite being called to give
evidence and thus the inference can be drawn under Article 129 (g) of the Quan-
e- Shahadat Ordinance 1984 that he would not have supported the prosecution
case and perhaps avoided cross examination on the legality of his order in which
he did not give any right to the appellant beneficiaries to be heard whose land he
cancelled as it appears that he made an assumption that Sadardin was a fake
person without any cogent evidence to this effect which as we have discussed
earlier in this judgment was not the case. Interestingly Mr.Dagha did not cancel
the mother entry of 1914 to 1915 which still remains in tact which again suggests
that there was no illegality in the mother entry as we have already found. Article
129 (g) of the Quan-e-Shahadat Ordinance 1984 is set out below for ease of

reference.

“129. Court may presume existence of certain facts: The Court may
presume the existence of any fact which it thinks likely to have happened,
regard being had to the common course of natural events, human conduct
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and public and private business, in their relation to the facts of the
particular case.

The Court may presume -

..............................................

But the Court shall also have regard to such facts as the following in
considering whether such maxims do or do not apply to the particular case
before it;” (bold added) ‘

81. It is also significant that DC Malir referred the case of appellant
Mukhtiarkar Muhammed Salik for disciplinary proceedings (in respect of acts of
negligence, in efficiency and misconduct) on account of the entries which he
deemed to be illegal/bogus and which he cancelled in his order however vide
order dated 15.01.2003 Secretary Government of Sindh Revenue Department in

the aforesaid order referred to the enquiry officers report which found as under;

“that charges leveled against the appellant Muhammed Salik had
not been proved and that the old entry was not to be disturbed as
he (the appellant Salik) had adopted the required procedure laid
down in S.42 of the Sindh Land Revenue Act 1967 as amended
vide S.5 of the Sindh Ordinance II of 1980. All the legal and codal
formalities were observed ... .. accordingly the accused officer
(appellant Salik) is not guilty” as such the disciplinary
proceedings were dropped against official appellant Salik through
the aforesaid order by Secretary Government of Sindh Revenue
Department. A

82.  Thus, since the official appellant Salik has been found not guilty in a civil
case which concerned the standard of poof only being based on the balance of
probabilities that he illegally added/ interfered with the entries which are the
subject matter of this appeal how is it possible for him to be convicted in a
criminal case for the same offense i.e tampering/changing the entries illegally
which has a much higher standard of proof i.e beyond a reasonable doubt. In this
respect reliance is placed on Waseem Ahmed’s case (Supra) which held as under

at P.1777 Para 59;
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give the appellant beneficiaries who were adversely affected by his order the
right to be heard as already discussed earlier in this judgment. The issue
regarding the cancellation of long standing entries has already been dis;cussed
earlier in this judgment which had to be decided by a civil court and not by
summary proceedings which were adopted by DC Malir.

84. Not withstanding the questionable legal validity of the DC Malir ’s order
the same was challenged in appeal/ revision by the beneficiary appellants before
the co-accused Aftab (whose case has been separated from the instant appeal)
who was then Member Land Utilization BOR which vide order dated 02.09.2014
over turned the order of the DC Malir and reinstated the earlier cancelled
entries. He before passing the order had referred the matter to the Mukhtiarkar
whose report dated 06.06.2014 revealed that the Government of Sindh had
already allotted the 100 acres of land in question to Ghagar Co-operative
Housing Society and Mehran Housing Society after approval of the competent
authority and as such the land was now irretrievable. Thus, in this back ground
when the Member Land Utilization BOR passed his order dated 02.09.2014 over
turning DC Malir's order dated 01.02 1999 he specifically ordered, quite logically,
the provision of alternate land as he knew the land in dispute was irretrievable
and he protected the interest of the Government of Sindh by ensuring that it was

of equal value in his order in the following terms;

“In view of the facts and legal position the order dated 01.02.99, passed by

the Deputy Commissioner is set-aside and allow the all appeals, with

the observation that if no land is there at site, therefore, Deputy

Commissioner Korangi and also Deputy Commissioner Malir Karachi is

hereby ordered to provide the alternative state land available in anywhere

in the equal market price to the petitioner.”
85. It is the case of the prosecution that co-accused Aftab in his capacity as
Member Land Utilization BOR in connivance with the beneficiary appellants
passed an order of their choice in order to unduly benefit them by misusing his
authority however their is no evidence to this effect from the record. There is no
evidence that appellant Aftab knew the appellant beneficiaries or that he
received any kick back or benefit for passing such an allegedly illegal order to
favor the appellant beneficiaries and as such such an inference of him passing an

illegal order also cannot be drawn. In any event once a judicial order is made it

is to be challenged through the proper appellant hierarchy rather than sought












£13

the Sindh High Court order and is sent to DC Korangi directing him to keep the
land of the beneficiary appellants in the record of rights in favor of Government
of Sindh (P.817 of the paper book) which was done vide entry which is found at
P.873 of the Paper book which registers the land as agricultural under Form VIL
The object of the first letter/order was to comply with the order of the Sindh
High court by ensuring the provision of alternate land to the beneficiary
appellants as directed by the Sindh High Court order whilst the object of the
second letter was to ensure that the original 100 acres of the appellant
beneficiaries which was now irretrievable was returned to the Government of
Sindh and would prevent the appellant beneficiaries making a claim "in the
future over the 100 acres of land for which they had been given alternate land
pursuant to the order of the Sindh High Court.

93.  With regard to the appellant beneficiaries. No evidence has been brought
on record in any way to show that they knew or ever connived with the official
appellants in respect of the registration of the land in their favor or obtaining an

illegal order from co-accused Aftab who was Member Land Utilization BOR and

heard their appeal/revisions which favored them.

94.  Some general findings;

(a) By way of completeness it was part of NAB’s case that the land in
question was on the river bed and was unavailable for allottment however
this position is belied by their own PW's. For example, PW 1 Gudda
Hussain at P.363 of the paper book states that the land in question has
been allotted to Gaghar Co-operative society and Mehran Co-operative
society with the approval of the competent authority. This evidence is
repeated by PW 6 Muhammed Bahtti at P.987 of the paper book. As such
there is no question of some or any of the original 100 acres being under
water on the river bed and thus not capable of being built on and
therefore worthless. On the contrary such land was allotted to two
housing societies for the purpose of building houses which would have
not been possible if the land was in the river bed.

(b) Section 14 of the NAQ only shifts the burden of proof onto the
accused once the prosecution has made out a reasonable case against the
appellants. After considering the evidence discussed above we do not
consider that the prosecution has made out a reasonable case against the
appellants and as such based on the evidence adduced in this case 5.14

NAO was not attracted and the burden did not shift to the appellants to
prove their innocence '

(c) No evidence has come on record that any of the official
appellants received any financial or other benefit on account of their
actions. Likewise the appellant beneficiaries as in the event no land was
transferred to them




95.

96.

S1Y

(d) It is an admitted position that no loss was caused to the National
Exchequer.

{e) Based on the conduct of the appellants and the evidence produced
before the trial court it cannot be inferred that any of the appellants had
any mens rea for the offenses which they were charged with which is an
essential requirement for a conviction in any criminal case including under
the NAO.

() From the evidence on record the prosecution has not been able to
prove beyond a reasonable doubt that the appellant beneficiaries were not
bona fide purchasers for value and as such did not have good title to the

subject land.

(g) The benefit of the doubt always goes to the accused in a criminal
case not as a matter of concession but as a matter of right .In this respect
reliance is placed on Tariq Pervez V State (1995 SCMR 1345) and the case
of Khalid Mehmood (Supra) extracts from which are set out below
regarding the application of the benefit of the doubt;

In Tariq Pervez case (Supra);

“It is settled law that it is not necessary that there should many.
circumstances creating doubts. If there is a single circumstance,
which creates reasonable doubt in a prudent mind about the guilt
of the accused, then the accused will be entitled to the benefit not

as a matter of grace and concession but as a matter of right.” (bold
added)

In Khalid Mehmood's case (Supra)

“The following observations were made by this Court in Ayub Masih v
The State (PLD 2002 SC 1048);

“It is hereby necessary to reiterate that the prosecution is obliged to prove
its case against the accused beyond any reasonable doubt and if it fails to
so the accused is entitled to the benefit of doubt as of right. It is also
firmly settled that if there be an element of doubt as to the guilt of the
accused the benefit of that doubt must be extended to him. The doubt of
course must be reasonable and not the imaginary or artificial. The rule of
benefit of doubt, which described as the golden rule, is essentially a
rule of prudence which cannot be ignored while dispensing justice in
accordance with law. 1t is based on the maxim, it is better that ten guilty
persons be acquitted rather that one innocent person be convicted. In
simple words it means that utmost care should be taken by the court in
convicting the accused. It was held in the State v Mushtaq Ahmad (PLD
1973 SC 418) that this rule is antithesis of haphazard approach or
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reaching a fitful decision in a case. 1t will not be out of place to mention
here that this rule occupies a pivotal place in the Islamic Law and that is
enforced rigorously in view of the saying of the Holy Prophet (PBUH) that
the mistake of Qazi (Judge) in releasing a criminal is better that his
mistake in punishing an innocent.” (bold added)

Conclusion

97. For the reasons discussed above we find that;

(a) the NAB did not have the jurisdiction to proceed under the NAO for large
parts of this case as admittedly, as per NAB itself through its reference and
charge and evidence which it lead at trial the offense started in 1914 to 1915 and
1956 and the NAB only has the jurisdiction under the NAO to pursue offenses of
corruption and corrupt practices after 01.01.1985. As such we find that these
proceedings before 01.01.1985 are coram non judice as being without lawful
authority and jurisdiction and thereby set aside and the only aspect of the appeal
which remains relates to the aspects of the case after 01.01.1985.

(b) Even otherwise , if we ignore the finding at paragraph 97(a) above and
consider NAB's case on merits from the so called fraudulent entries onwards
from 1914 to 1915 to the conclusion of their case in 2016 after our reassessment of
the evidence on record we find that the prosecution has failed to prove its case
against any of the appellants (both official and beneficiary) beyond a reasonable
doubt and as such by extending the benefit of the doubt to the appellants all the
appeals are allowed, all the appellants are acquitted of the charge and all the
appellants shall be released from jail unless wanted in any other custody case.

Since all the appeals have been allowed all the constitutional petitions are

dismissed as infructuous.

98. The appeals and Constitutional Petitions stand disposed of in the above

terms.




