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decide tl.re tate ol captioned appeals. as all have been directed against cornrlloll

judgment passed in same crime. Appellants were charged and tried by the learned

Special Juclge CNS Hyderabacl ('I'rial Court) in Special Case No.282 of 2018

[Re: The state versus wazir Ali & :rnother], outcome of crinre No.15l of 2018

registered ar P.S City Hyclerabad tbl offeDces pur.rishable under Sectior.rs 9(c) of

Control of Narcotics Substance Act, 1997 and atter tull dlessed trial vicle

impugr.red jldgmelt clatecl 2l .12.2020 they, beilg fould ggilty of the oft-ence,

have been convicted under Section 265-H(ii) CI.P.C and sentenced to sutl'er

imprisonment for lif'e with fine of Rs.1,00.000/- each and in case of non-payurent

of fl.re, they have been directed to tirrther suiter S.l fbr one year each; they' l.rave

also been given the benefit ofSection 382-B Cr.P.C, hence captioned appeals.
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2. The brief tacts of the case. per l-lR lodged by Cornplainant SIP lmran

Rasheed, ale that on 29.11.2018 he alongrvitli his subordinate staff ASI Nazir' PC

Zal.id, pC Javecl .lat'eri and PC Anwar Shah leti the Police Station on goverlllllcllt

mobile under roznatncha entry No. l9 at 1800 l.rouls tbr patlolling in the-at'ea and,
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during patrolling when they reached near Fazal Petrol Pr'rmp' they received spy

intbrmation that two persons' wearing shalwar and Qameez' are standing near

BukhariMasjid,KhokharMolrallalrontw,oCarsbearingNo.BEK-55landHEV-

643 for selling the Charas to someone; that on receiving stlch information they

proceeded towards the pointed place and when they reached there at 02000 hotirs.

tl.rey saw both the cars statlding there; that they encircled tlie said cals and

apprehended both the accused persons, on inquiry one ofthenr disclosed his uame

as wazir.Ali S/o Khuda Br.rx by caste samo R.io village Tano Maso Ghotki and

tiour his personal search they recovered tbul notes of Rs'500/' total Rs'2000/-

rvhereas t}om the digi of his car bearir.rg No. BEK-551, Erlgine No.Z-14-3 ll9

Chasis No. 4O5O71g white colottr Ivlodel r-rnknown Toyota Corolla' they recovered

40 (FoLty) packets under tl.re cover of red and white plastic shopper on which

English words "seattle's Best Cofee" were written, out of which one packet was

opened and checked ar.rd the same was fbund containing Charas, thereatler all the

packets were weighed at the spot on electric scale and same became 4l K'Gs; the

second accused disclosed his name as Shahid Hussain S/o Muharnmad HassaI

Khokhar R-/o New Stand Tooba Masjici Ghotki and fronr his personal search cash

amount of Rs.2800i- in sl.rape of different notes was recovered. whereas tioni the

digi ot his car bearing No. BEV-64], Engine No.Z-379014. chasis No. 4058878.

dark brown cologr Nlodel urknowl -[oyota corolla they recovered '13 1lbrt1 thlec)

packets, r.vrappcd in cream colttur shopper. and Epglish words " Ne]! b,nglurrtl

Coffee" wer.e written therebnl out of which one packet was opened and the sanrel

was found contaiping Charas, thereafler all the packets ofcharas were weighed on

electronic Scale and same becarte 44 K.Gs; that on turther inquiry the accused

persons disclosed that the recoverecl charas belongs to their Seth Haji Abdul

Hameed Quetta walla and they were standing here for selling the salnc to Naseet]1

Pathan S/o AbdLrl Razzak Pathan fuo Hazata Colony Anrerican Quarters

Hyderabad and zarak Pathan S/o Abdut Razzak Pathan R/o Hazara colony

Anterican euarters H'yderabad; that on inquiry about the documents of the cars

the accused persotls did not give any satistactory |eply; that thereatier recoYered

charas was sealed separately,in rvhite color-rr cloth bags and accused pelsons \\'ere

arrested and such trento of arrest and recovery was prepaled at the spot: then

accused persons and r.ecovered case property were brought at police station and

FIR was lodged.

3'AfterregistrationofFlRinvestigationwasentrustedtoslPAlifMughal.

who on compietion of investigation submitted the challan against accused pelsons

before the learnetj tr.ial Court. where copies were supplied to accusediappellants at

Ex.OlandfornralchargewasfianredagainstthenratEx'02'tou'hichthei'-
?
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pleaded not guilty and claimecl trial vide their pleas at 8x.02/A and B. Iu order to

plove the charge prosecntion exaruiued three (03.; witnesses at [x.03 to 05, rvht-r

exhibited and recognized certaip docutnents at Ex.03/A to 05/D, then prosecution

closed its side at 8x.06. Staterrent of appellauts, as required trnder Section 342

Cr.P.C rvere recorded at 8x.07 and 08' wlrerein thel' 61sni.6 the atlegat.ions-ot'thc

pl'osecution rvitnesses ar.rd'.alleged lalse in-rplication ot.t account of a politiial \

dispute, however, neither tlrey examined themselves on Oath nor produced any

defense witness. Finally learned trial Courl after hearing the arguments of the

learned counsel tbr the parties and considering the evidence on record convicted

and sentenced. the appellants, as mentioned supra.

4. Leamed counsel for the appellants, inter-alia, contended that imptrgned

j udgn-rer.rt is entirely against the not'ms of larvl that the inrpugned judgnrent is

based on surnrises and conjectule and is result ol nrisreadir-rg and r.ron-reading oi

evider-rce; tliat thct'e ale material contradictions itr tl-re er,idence ol prosectttiolr

witnesses; that both the appellants rvere t'alsely implicated in this case at thr'

instigation of Ali Mr.r}rar.mlad Mahar due to political dit'ferences durir.rg Ceneral

Election-2018; tl.rat though the place of alleged incident is thickly populated area.

yet no private mashir has beer.r associated; that ull the witnesses are utraware about

the description of alleged case property; that recovery was not effected from

exclusive possession ofappellants; that standard protocols have not been adopted

for chemical examination ol the case property: tliat salb custody' and sai'e

transmission of alleged chars was doubtful; thai Moluar of Malkhana lias uot been

examined; that vehicles from which the alleged chars was recovered were not

produced, but learned trial Court has cogpietely ignoled all these illlpgflallt

aspects of tlre case il'hile passing the imptrgned .itrdgmerit. He lastly' playecl lbr

tl.rat the appellants be acquitted by being extended the benefit of the doubt. ln

suppolt of his arguments he has relied upon tl.re reported cases ol(i) QAISER and

anorher versus The STATE [2022 SCMR l64l], (ii) JAVED IQBAL versus The

STATE [2023 SCNIR 139], (iii) MUHAMMAD SHOAIB and another versus

The STATE [2022 SCMR 1006], (iv) SUBIIANULLAH versus The STATE

[2022 SCMR 1052] and (v) ISHAQ versus The STATE [2022 SMCR 1422].

5. On the other hand learned D.P.G submits that prosecution has fully prove

the case against the appellants ancl there is no contradiction in their evidence: that

appellants have t'ailed to prove any erlm)ry and/or malatlde on part of

Complainant; that appellants \\ere iurested at the sPot w'ith lltrge qLlalllit-\ ()l'

contraband. hence tliey have rightly been convicted and seutenced by the learned

trial Court. FIe prayed for dismissal of the appeals.
t
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1. Based on our reassessnent ofevidence on record we find that based on the

particular facts and circumstances of tlie case ilie prosecution has NOT proved tlre

case against the appellants beyond a reasonable doubt lbr the tbllowing reasons:

(a) That rve ilnd the entire prosecul-ion case does not ring true lbr the

tbllowing reasolls;

(i) Ihat according to the FIR the appellants were conring to
sell the drugs in the Anrerican qLlarters yet they were arrested in near
Khokhar Mohalla in parked vehicles arvaiting to sell the narcotics

',vhich rvas no where near the Anrerican quarters and at the time of
the incident was an extremely bLrsy area so that it rvas alniost
impossible to palk trvo cars tlrere at that time rvithout causing hugc
inten'uption to the tralflc and other passels by .

(ii) l'hat the appellants had ruanaged to clrive frorn Ghotki tcr

Hyderabad completely undetected and did not have any toll receipts
with them.

(iii) That it does not appeal to logic. commonsense or reason
that the appellants would each drive a separErte car ancl keep the
narcotics in the boot oi eacl-r car. Nattrral human conduct would have
dictated that the appellants travelled in the same car and kept all the
narcotics in the boot of that one car. Why double the risli of being
caught by using two sepal'ate car',; headed fbr the sarne destination
each with llal'cotios in the boot?

(i\) That there is uothing on lecord to shou' that either of the
cars belonged to eitlrer of tl.re appellants.

(v) That .no narcotics w'ele personally lecol'er-ed liom ttre
appellants but only tionr the car boots.

(\i) Nlost signilicantly th,'malkhana cntr)'which was

exhibited sl.rows that one of the appellants Shahid rvas ar:rested

28.1 1.20 18 in another case so h(rrv rvas it possible tbr hirn to be

ar,rested on 29.11.2018 in this case. The malkhana entry in lespect ol
this r.rarcotics case only shows the an'est and recovery from thc
appellant Wazil on the relevant date and does not rnention appellant
Shahid. Significantly again, the, Malkhana in charge rvas not
examined ,in order to explain this discrepancy. As sr.rch we camot
nrle out the lact that tlre eutire plosecution case has been f'abricated
against the appellants which is tl.re plea which the appellants took.

+ (vii) Like wise without examiLring the malkhana incharge doubts
surrounding the saf-e custody ofthe'narcotics trrises especially as thev
were kept in tl're uralkhana lbr an unexplained period of 6 days befbre
being taken for chenrical analysis rvhich renders the chertical report
dor.rbttirl.

(b) It is well settled by norv that the appellants are entitled to.the

benefit ofthe doubt as a matter ofright as opposed to concession and in this

,
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6. We have heald the learned coursel tbl the appellants as well as learned

D. P.G and have also perused the nraterial available on lecord.
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ctlse tbl'the reasons nlelltioncd above rl'c tlnd doubt itt thc prosccutiotl casc

and as such bl'extencling the benellt oltire doubt to the appellants thcv are

accluittecl oI'the chirrgc. tl-rc'il rippeals at'e iillor,ved. the impugned .luclgtre ttt is

set aside irr-rd both tlre irppellar-its shall be released ttuless r,r anted itt iruy othet'

cLrstocl)'casc.

8. Accordingly the appeals are allowed

zl oI

Sa rad Ali.lcssar
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