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IN THE HIGH COURT OF SINDH, KARACHI

ZAo

Present:
Mt. lustice Mohammad Karim Khan Agha l '
Mr. lustice Znlfiqar Ali Sangi l.

Criminal Appeal No.152 of 2021, a/w Conf' Case No'06 of 2021'

Cr. APPeal No'151 of 2021

I

Appellant Khalil Gabol s/o Ghulam Nabi
through Mr. Waqar Alam Abbasi,
Advocate.

Respondent The State through Mr. Ali Haider
Saleem, Additional Prosecutor
General Sindh.

Appellants

Criminal APPeal No.111 of 2027.

Abdul Wahab & Abdul Latif
through Mr. Waqar AIam Abbasi,
Advocate.

Respondent The State through Mr' Ali Haider
Saleem. Additional Prosecutor

General Sindh'

Appellant

Criminal Acquittal Appeal No.227 of 2021'

Muhammad Mushtaque s/o'

Ghulam Rasool through Mr'
Waqar Alam Abbasi, Advocate'

Respondent The State through Mr. Ali Haider
Saleem. Additional Prosecutor

Ceneral Sindh.

22.09.2022

IUDGMENT

Mohammail Ka im Khan I:- Appellants Khalil Gabol, Abdul

Wahab and Abdul Latif were tried by Model Criminal Trial Court

(MCTC)/ Additional District & Sessions fudgeJ, Karachi East in Sessions

Case No.2793/2019 and vide iudgment dated 12022021 were convictcd

and ientenced as under:-

On the basis of discussion made hereinabove' I hold that thc

prosecution has successtully proved its case against accused

persons beyond shadow of'reasonable doubt except accused,
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Ghualm Nabi. The prosecution has well established that

accused Abdul Wahab, Abdul Latif and Khalil are guilty for

causing beating to Muhammad Jameel and Muhammad Bux

in furtherance of common intention, thcretbre' they are

convicted under S.337-A(iv) PPC and sentenced to pay Arsh

which shall be i5% of Diyat amount of financial year 2019-

2020 which comes to Rs 3.08,390/- (Thrce Lacs Eight

Thousand Thrce Hundred and Ninety Rupecs Only) jointly'

The accused Abdul Wahab' Khalil and Abdul Latif are also

convicted under S. 337-l(ii) PPC lot causing injuries to

Muhammad Jameel and Muhammad tsux on different parts oi
body (other hurts) and sentenced to simple imprisonment

three months. Acoused Khalil is guilty of comrnitting Qatl-e-

Amd ol Muhammad Yaseen. therefore, hc is convicted under

S.302(b) PPC and sentenced to death as Tazir' Accused

Khalil shall be hanged fiom neck till hc is death' ln addition

to that the accused is required to pay compensation to tune of

Rs.5,00,000/- (Rupees F:ive Lacs Only) to the legal heirs of
the deceased. in case of lailure of payment ol
finei compensation, the accused shall further undergo simple

imPrisonment for six months'

Appellants were given benefit u/s 382-8 Ci'P'C It is noted that in

the impugned judgment accused Ghulam Nabi Gabol was acquitted of the

charge and appeal against his acquittal has been filcd by the complainant

bearing Cr. Acquittal Appeal No.227l2021

2. ln the connected matter which is off-shoot of the main case

mentionecl in the iurlgment, the appellant Khalil Cabol was also tried by

the same court in Special Case No'2794120'19 in respect of FIR

No.199l2019 U/s 23(i) (A), Sindh Arms Act, 2013 and vide judgment

dated, ^12.02,2021 was convicted and sentenced as under:-

I

Conscquently, the accused Khalil Gabol son of Ghulam Nahi

is conrioted under S. 23(2) of Sindh Arms At' 2013 and

sentenced to live years simple with fine of Rs' 10'000/-

(Rupees 'fen Thousand Only). In case of failure in payment of
in" tt . accused shall further undergo simple imprisonment

for six months

The appellant was extended benefit of section 382-B Cr'P'(l'

3. Precisely statetl, facts of the case as narrated by Muhammad

Mushtaq son of Ghualm Rasool (complainant) are that on 1-l 
-10 2019 at

about 1415 hours, hc along with his brother Muhapmad Yaseen after

offering Friday praycr left thc Masiid, his brother namely Muhammad

Yaseen was iust ahead of him. They had altercation with accused Khalil

and others over keeping animals at courtyard of their house Accused
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Khalil and others used to abuse them on this mattcr. On thc day oI

incident accused Khalil and Latif had altercation with his brother

Muhammad Yaseen. Accused Khalil, I-atif and Wahab hacl scufflcd with

his brother Muhammad Yaseen and in thc meanwhilc thcir fathcr Ghulam

Nabi arrived at the scene. During scuffle Jamecl and Muhammad Bux

came there to rescue Muhammad Yaseen but they werc also inflictcd with

Danda blows by the accused persons. During scuffle Ghulam Nabi had

asked accused Khalil Ahmed to bring pistol from house. Accused Khalil

Ahmed proceeded to his house brought pistol and fired at his brother

Muhammad Yaseen at the instance of accused Ghulam Nabi. His brother

sustained four bullets on different parts of his body. Accuscd Wahab

inflicted hammer blow on backside head of his brothcr. Accused Latif was

also giving beating to Muhammad Yasecn. This incident was witnessed by

fahangir, Abdul Salam and others. His brothcr was shifted to hospital in

injured conditior; who on the same day succumbed to his infuries and

died at the hospital. After competing formalitics and othcr proceedings

the dead body was handed over to him. Hence, such FIR was lodged

against the above named accused persons.

4. With regard to offshoot case, the appellant Khalid Gabol was found

in possession of an unlicensed fircarm with which he allegedly murdered

deceased Muhammad Yaseen.

5. In the main case. all the appellants pleaded not guilty to the charge

and claimed their trial.

6. In order to prove its case, the prosecution examined 11 P.Ws and

exhibited various items and other documents. All the appcllants in their

342 Cr.P.C statements denied prosecution allegations and claimed their

innocence. None of the appellants examined himself on oath or examined

any D.W in his defence.

7. Alter appreciating cvidcncc on record, thc trial court conr.icted the

appellants in the main casc but acquittcd accuscd Ghulam Nabi Cabol and

appeal against his acquittal has been filed. Hence the appellants have filed

appcals against their conviction.

8. In the offshoot case, the prosecution examined three P.Ws and

produced various documents and items in order to prove its case.

/
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Appellant Khalil Gabol in his 342 Cr.P.C statement denied all the

allegations leveled against him. However, he neither examined himself on

oath nor examined any DW in supPort of his defence case'

9. After appreciating the eviclence on record, the trial court convicted

and sentenced the appellant Khalil Gabol as stated above and as such

appellant has filed appeal against his conviction in the offshoot casc'

10. At the vcry out set lcarned counsel for the appellants and learntd

Addl. P.G. rlrew our attention to the fact that P W'7 Shamsuddin in the

main case has been examined as P.W.l in offshoot case, whose evidence is

identical in all respects. Whereas evidence of P.W 8 PC Umair ur Rehman

in the main case is identical in all material respects in thc offshoot case as

P.W.2. Likewisc' P.W.11 SIP Mushtaque Ahmed's examination in chief in

the main case is identical with his evidence in offshoot case as P'W 3

except that his part in the main case as l.o was deleted. cross examination

of a1l these three witnesses was identical. ln thesc circumstances, learned

counsel for appellants has informed the court that this defect is not

curable u/s 537 Cr.P.C and that the impugnec'l judgments may be set-

asitle antl cases may be remanded back to the trial court' Learncd Addl'

P.G has fully supported his contention as a matter of law lt is noted that

there were seParate iudgments in resPect of each case which werc

connected as in the main case pistol recovered from the appellant Khalil

Gabol was also used in the main case and as such these cases could have

been amalgamated, tried together and decided by common judgment'

11. We have consiclered the contentions of the parties and the relevant

law. We have also compared the evidonce of PW Shamsuddin, PW Umair

ur Rehman and P.W. Mushtauqc Ahmed and we are satis{ied that

deposition of all above three prosecution witnesses were copicd and

pasted in the two seParate iudgments which under the law is not

permissible. In each separate case cach witncss has to appear in the

witness box to give/rccord his evirlence and cannot bc copied and pasted

into another case. This is a defect which is incurable as was held in the

case of Azad Khan t. The State (2004 YLR 1076):-

"4. We hare heard the Adz'ocate for tfu nppellants, State counsel

anrl perused the recortl of this cnse oery ctrefully Letruail

Atlt oicate for tlw appellants has stated tlLat tlrc procedure adopted

by the trial Court in the trial of both tlrc crzses zorls agtinst the

I

/



5
,2

proltision of larc as after recording the statenent of ttitnesses irt
one case tle copies of tht: said statenefits ruerc placed o tlrc racord
of another case, which is not permissibLe undtr tle laru as such, tlrc
appellants haue been prejudied, tlurefore, he has prayed that the

cases may be remanded to the trial Court for retrinl.

5. Leuned State counsel aftu going through the depositions ol
ruitnesses in both the cnses lms conceded tlrc abotte positiotr and lms

further added that tlrc trial Court hss comnrittcd illegality in
placing the copies of the depositions of toitncsses rccoruled in one

casc, in the fle of second cnse and that the soil illegality is not
curnble undtr section 537, Cr.P.C.

6- We hatt giuen due t^onsideration to the arguruents utd haue

minutely examined the stntements of tfuee utitnesses recordtd in
both tlrc cases. Thery are P.W.l, A.S.-1. Mehnr AIi, Shah, Mashir,
P.W.2, S.H.O. Muhammad Aslam, complninant, and P.W.3 Lite
Offcer Muneer Ahmed, lnzvstigdting Oficer. We finrl that the

said three utitnesses are comtnn in both the cascs. Tlrcir
staterttents were recorded on tlrc one arul satre dtte in hoth tlte
cases. The exanination of the statements reoenls that examinnttott-
in-chief, cross exanination, pnrngrnphs, sente ces, constntctiotr
and placement of each sentences and ruords of each sentence nre

same, '(exrept opening senlence and one ruord itt 15th lirc of the

drposition of P.W.z) uhich is trot possible ruhtn tfu stotenrents of
same u,itnesses are recorded on tht snnrc dtfu but at .drffcrcnt
tintes. Tlrcrefore, it is clerr thot after recording tfu stntenrnts o.f

witnesses in one case, tlre copies of the depositions of the snid
witnesses utere prepflred and placed in the record of other cnse. The

said procedure is in ztiolation of prouisions of section 353, Cr.P.C.
and Articles 70 and 7'l of the Qnnun-e-Shahadat Oulcr, '1984.

From the said procedure, the trial Court, in fact lros rcnd the

euidence of one case in otlrcr case ruhiclt is not pennissible under
thc laru. Tfu said procedure is highly objectionfule nnd luts tto
sanctity of lato.

7. ln aieto of the abooe ciratmstances, the submissions nnde hy the

leatned adoocate for the nppellants ltu,e gre .forrc, as suclt; the

mode adopted by h the tial Court in conductrng these cnses is

iltegal, uhich lus ttitiated the trials.

8. In the cnse of Noor Muhammad t,. State PLD 1981 Lahore 60,

rulrcre some portion of the statenrcnts of u)itncsses ruere copied ftont
one case and placed on tlrc record of anotlwr cnse then in such

situation it was held that the trisls of both the cnses u'ere ilkt*tl
and the said defect zLtas not curnble under sectio,l 53/, Cr.P.C.,
thcrefore, the Court ordered for the retrial ofboth tlrc cases.

9. In the case of Alam Sher a. St e 1977 PCr.Ll -1078 in the

similar situation tlte Court ordered for tlu retial of tlu cnses nnd
at page'1085 obserued ns follou'si-

"...., ln all the aborte fitre cases, the eaidence consists of the

statemeflts of Khan Mir, P.W.1 and Ch. Ahmad AIi,
S.H.O. P.W.2 'and recooeies. Tlu epidence lms been

recordtd in a mechanical fashion. lt appears tlut tle entire
ettidence u,as recorded once and fz,e copies ruere prepnred
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and t'iled in rlifferent cases. The iudgnrcnts hazte also been

titten in lhal nrthanicnl .[nslion.

In case of Muhamnnd Younis tt. State PLD 1953 Lnltore

321, it is reported tlnt if tlrcre are comnron ludgnrcnts nnd

ettidence is copied, tlp trial ruas sairl to be illegnl, aiz. itr
oioLation of nnndatory proaisiotts of section 35i, Ct.P.C.

and sections 137 nnd 138 of the Ettidencc Act. Sinikrly, in
Nur lllnhi r.' Stote PLD 1966 SC 708 the Supreme Court
disapprouerl the procedure wlrcreby tlte eridence of comnton

utitnesses uras recordeLl once only and tluir statentents uert
read out in the other cases. Sinilorly, itt Abdul Waheed u.

State 1968 PCr.Ll 776 zohere tlrc etidence of Handtoriting
Erpett, toho uias conmlon in ttlo cases, nnd rulnse originnl
deposition tuas placed on tlrc record of the other cnse

through a carbon coprl; the prorcdure adopted hnd

inztalidtted the trinl, and retrial uas ordered. In cnse of
Qahrndar Klun u. State PLD 1971 Peslntt,nr 719 tlrc
statcmeflt of common utitnesses ttere recorded only in one

case and the cnrbon copies thereof uere placed on tlrc recotd

of the other cases. lt uas held that the proctdure adopted

uas illegal."

10. We tgree utith the abozv proposition of laru. Consequently, rue

set aside the conoictiorrs and sentences parded to the nppelhnts,
utithout toucling the merits of the case and remand both the ctses

for retrial [rom tlrc sttge o.f recording of tlrc et idence. Thc appenls

are allorued it tle abope ternts."

L2. In the above circumstances, we deem it appropriate to remand the

case back to the trial Court for a denot,o trial. Accordingly wc hereby set

aside the impugned judgments and direct learned Model Criminal Trial

Court / 1't Additional Sessions Judgc (East) Karachi to carry out denovo

trial in respect of all the appellants as well as accused Ghulam Nabi, who

was acquitted, by amalgamating the cases into one charge and deciding

the case on merits after recording evidence of P.Ws in main case within

threc months. It is noted that learned counsel for appellants Abdul Wahab

and Abdul Latif has inlormed that both the appellants have served out

their sentence. Accordingly, we grant bail to said appellants as well as

accused Ghulam Nabi, who was acquitted and against him acquittal

appeal has been filed, subiect to their furnishing surety in the sum of

Rs.50,000/- each and P.R bond in the like amount to be furnished before
\<, "

the trial court within - flays of date of this iudgment.

13. The above Criminal Appcals No.151, 152, 'l-l'l of 2027, and Criminal

Acquittal Appeal No.227 of 2021, are disposed of in the above terms. The

conlirmation reference Ntl.06/ 2021 is answered in ncgative.
4
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74. The R & 15 alongwith copy of this iudgment shall be scnt to Model

Criminal Trial Court / lst Additional Sessions Judge (East) Karachi for

immediate compliance,

15. The MIT of this court shall circulate a copy of this judgment to all

District & Sessions Judges, Additional District & Scssions Judges or any

other Judge/Presiding Officer of an Anti-Terrorism Court in Sindh for

inJormation and compliancc.
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