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IN THE HIGH COURT OF SINDH,

CIRCUIT COURT, HYDERABAD

Present:-

Mr. Justice Mohammad Karim Khan AghaJustice Mrs. Kausar Sultana Hussain

,'

Cr Spl. ATA Appeal No.D, 63 ot 2010

JUDG MENT

MOHAMMAD KARIM KHAN AGHA J.-Appellant Muharram Ali
along with other co-accusecl Ghulam eadir alias eadroo, Nazir and
absconding accused Ismail, Muhammad Ashraf and one unl<norvn
accused was tried by the learned Special Judge, Anti_Terrorism Court,
Shaheed Benazirabad in Special Case No.18 of 2009, culminating
from Crime No. BB of 2008, registered at police Station IGzi Ahmed,
under sections 36s-A, 342 ppc and section 7 Anti-Terrorism Act,
1997; and, vide judgment dated 18.02.2010, (the impugned
Judgment), convicted under section 36 5-A ppC and sentenced to
suffer life imprisonment and to pay fine of Rs.20O,O0 O / _, in default
whereof he was directed to suffer R.r. for o3 years more. He was arso
convicted u/s 342 ppC and sentenced to suffer R.I for Ol year and to
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pay fine of Rs.1000/-, in default thereof he rn,as also directed to suffer
R.l for O1 month more. He was further convicted and sentenced u/s
7(e) of A.T.A 1997 to suffer life imprisonment and his immo'able
property worth of Rs.200,000/- was ordered to be forfeited to the
state' A1l the sentences were ordered to run concurrently. Benefit of
section 382-8 Cr.P.C was awardecl to him; whereas the other co_
accused namely Ghulam eadir alias eadroo and Nazir Ahmed were
acquitted of the charge while extending benefit of doubt. As regard the
case against absconding accused namely Ismail, Muhammad Ashraf
and one unknown accused, the case against them was proceeded in
absentia.

2 Brief facts of the prosecution case as per FIR are as under:_

'That on 04.O7.2OOB at about 1900 hours, complainant
Muhammad Arshad appeared at police Station ancl- lodged
report, statir-rg therein that he is by profession a school teacher
and his brother namely Muhammad Aslam has owned cloth
merchant shop at Sakrand town. On 31.OS.2OOS at about 07:30
evening time, the complainant, his brother Muhammad Aslam
and cousin Muhammad Saleem had accompaniecl from Sal<rand
and went towards their village in Datsun pickup and then
alighted lrom the said Datsun near the bridge of Rin Minor ar-r d
were going towards their village by foot, rvhile they reached near
Banana Garden of one Syed Ghulam Ali Shah, six persons
emerged from said garden, the complainant along with their
companion identified the said persons who were armed u,ith
kalashnikoves and pistols, out of them four were with muffled
faces and two were with open faces, the complainant party could
identify if seen again. They tool< them towards northern side in
the Banana Garden on the point of their r.veapons and they
forced them to sit in the crop. The dacoits have tied them rvith
ropes and looted cash, mobile phone ancl wrist watch from the
complainant and thereafter they talked on mobile phone that
work has been completed and send vehicle, after one hour a
vehicle came and they took the brother ol the compiainant
Muhammad Aslam with them and by saying that the
complainant shor-rld make arrangement for money for the
release of his brother.

Thereafter, complainant and his cousin Mtthammad after
untying them reached their village and informed their Nek Mard
about the incident. The accused on mobile phone themselves as
well as through his brother Muhammad Aslam asked the
complainant to arrange Rs.35,00,000/- for release of his
brother. Thereafter, complainant lodged FIR with police.'
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3. The investigation of the crime tvas conducted by the LO, rvho
recorded the statements of the p.Ws as well as prepared other
documents and after completing the same, challaned the case before
the Court having jurisdiction.

4. The charge against the accused Muharram Ali (appellant) and
arrested co-accused Ghulam eadir alias eadroo and Nazir was
framed, to which they pleaded not guilty and claimed to be tried.

5. In order to substantiate its case, the prosecution examinecl 06
witnesses and exhibited numerous documents and other items. The
statements of the accused were recorded u / s 342 Cr. p. C, wherein
they have denied the prosecution allegations and claimed their false
implication in this case. However, they neither examined themselves
on oath in order to disprove the prosecution case nor led any evidence
in defense.

6. Learned trial Judge after hearing the learned counsel for the
parties and appreciating the evidence on record convictecl and
sentenced the accused/appellant Mul-rarram A1i and acquitted the

arrested co-accused as sEt out in the earlier in this judgment. Hence

the appellant has filed this appeal against his conviction

7. Learned trial court in the impugned judgment has already
discussed the facts and the evidence in detail and there is no need to
repeat the same here, so as to avoid duplication and unnecessary

repetition.

8. Learned counsel for the appellant has contended that the

appellant is innocent and has been falsely implicated in this case at

the hands of the complainant party in collusion with the police and

hence the long unexplained delay in lodging the FIR; that the eye

witnesses have not correctly identified the appellant as one of the

kidnappers; that no ransom demand was made and no ransom was

paid or recovered and as such for any or a1l of the above reasons the

appellant should be acquitted of the charge by being extended the

benefit of the doubt. In support of his contentions, he placed reiiance
4
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on the case of Suleman Shah alias Sunny and another V The State
(2020 YLR 2226).

9. On the other hand, learnecl A.p.G, as well as the complainant
(present in person) fully supportecl the impugned judgment and
contended that the appellant belongs to a gang of dacoits; that he has
been correctly identified by the eye witnesses; that the ransom
demand was proven; that prosecution witnesses have fully supported
the case against the appellant; that if there was any contradiction in
the evidence of the prosecution witnesses the same were onry a resurt
of passage of time and only of minor in nature hence cannot be taken
as a ground for acquittal of the appellant. In the alternative he
submitted it was a case of rem.and as the case had to be rererred back
to the trial court so that alr the material/evidence could be put to the
accused so that he could respond to the same as not alr incriminating
materiai/evidence had been put to the accused whilst recording his
S.342 Cr.PC staremenr

1o' we have considered the arguments of rearned counsers as *,ell
as the complaina.t in person, scanned the entire evidence available
on record with their assistance and considered the relevant lari,
including the authority cited by learned counsel for the appellant at
the bar.

(a) That although some delay in lodging FIR,s is not
uncommon in kidnap for ransom cases as the first priority is to
trace out the missing l<iclnapped person based on the particular
facts and circumstances of this case the delay in lodging the FIR
of over one month and l3 days is damaging to tl-re prosecution
case as this delay has not been explained and the complainant
knew immediately that the abductee had been taken away by
dacoits as he was allegedly \,\,ith the abductee when the dacoits
took him away and demanded a ransom.

I

V

1 1. After our reassessment of the evidence we lind that the
prosecution has Nor proved beyond a reasonable doubt the charge
against the appellant keeping in view that each criminal case must be
decided on its own particular facts and circumstances for the
following reasons;
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1lt That.allegedly the complainant, the abductee and Saleemwere together when they were confined by the appellant anJother abductees for about one hour in 
""-i-da.k.r.".'. e""".ai"gto the FIR two of the four person" rvfro confined them haclmuffled faces. They dicl not l<now any of the alleged ,bil";;;;prior to the incident however they gave no hulia or description ofany of the abductees either in ure FiR or their Section ioi c..pcstatements (two of whom had muffled faces according to theFIR)'The appellant also claims that he was shown to the allegedeye witnesses before the identification parade u" h" ."_ui,r.il.,police custody during this period. Ur.,d., ttr.s. circumstancesthe eye witnesses picking o.rt th" appellant at the identificationparade we give little, if iny, weight io especially as there is noevidence- that the appellant was with ttr. 

"Ua,jct". il;;;t;alleged- 35 day abduction period and the eye witnesses couldeasily have been mistaken as to his identity as they only sawhim for an hour in the semi dark. In terms ol-the importance ofan early huila for ensuring safe identification of an accused atan iden-tificatior-r parade reri.n.e is placed on the case of JavedKhan V State (20i7 SCMR S24).

(c) That Saleem who was one of the best eye witness to theconfinement and abduction however lor unexpiained reasons hedid not give eviclence at trial and as suci-r the prosecurtion
deliberately withherd some of the best evidence which underAr^ticle 129 (g) Qanoon-e-Shahadat ordinance an adverseinference cal be drawn that the witness would not have
supported the prosecution case.

(d) That there is no evidence that any ransom demand *,as
ever made by phone or othervvise as no phone was recovered
from the appellant who was already in jail in another case at thetime of his arrest. There is also no-evidence that any money was
withdrawn by the complainant for payment or was .re, paid.

(e) According to the prosecution the abductee was released
after 35 days in captivity following an encounter with the police
who rescued him howeve. ,-ro poli"e officer was examinid to
prove this aspect of the case.

(0 Even otherwise in the appellants Section 342 Cr.pC
statement no question of any ransom demand was put to him,
no question of the abductee being taken away after his initial
confinement and being kept in captivity for over 35 days was put
to him, no question about the abductee being releasei follo*irrg
a police encounter q,as put to him and most importanfly nJ
question of him ever taking part in or being picked otrt b1i any
one at an identification parade was put to him. It is well settled
by now that if any material/ evidence is not put to an accused
whilst recording his section 342 Cr.pC statement in order to give
him a chance to explain that piece of evidence then ilat
evidence cannot be used to co.lvict him. As such we exclrde all
such evidence including tl-rat in respect of the identification of
the appellant by the alleged eye witnesses as one of the persons,
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who confined and abducted the abductee rvr-rich is 
'irtuall), theentirety of the prosecution case. In this respect reliance, if anv is

ggeded, is placed on the case of Haji Nawaz " tfr" St"t" l)O:O
i9rO 687) where it was held ," u,-,d". in material parr at para

"-. . . . . .. . .The prosecutior-t hacl maintainecl thci samples hctcl
beerL secured from each and euery packet of the recouerecl
substance which samples hacl iuL""qr"riLg been testeclpositiue bg the Chentical Exaniner but ue note that at the
t1m9 of recording the appelLant's stcttentent ttrtc/er Sectiott
342_, Cr,P.C. the report of the Forensic Science Laboratory
h9d not been put to him at alL. The law is settled. Og noithat if a plece oJ euldence or q. clrcumstance is notput to an accused person at the time of record.ing hisstatement under Section 342, Cr,p.C Then the samecannot be considered. against hirn for the purpose of
record.ing his conviction.... ...... ..,'

a

Learned APG has argued that under these circumstances it is a
case of remand however u,e clisagree q,ith his contention as the
days of remanding cases bacl< to the trial court in order to
enable the prosecution to fill Llp any lacuna,s in its case to the
prejudice of the accused under Article 10(A) of the Constitution
are now long gone especially in cases such as this where the
appellant has already spent over 15 years in jail. In this respect
reliance is placed on the case of Muhammad Naeem V The
State (PLD 2019 SC 669) where the Supreme Colrrt held as
under:

"ltt cur acluersoncrl sgstern the role of the jttclge is that of a
neutral untpire, uruuJ]7ed by entotions, ct juclge is lo ensure
fair triol bettueert the prosecutiott ancl tlrc tlefence on the
basis of the euidence before it. The jtLdge shouLd not enter
the arena so as to appear that he ls tcrlclng sides. The
court cannot allow one of the parties to fi.ll lacunas in
their euidence or extend q. second chance to a partg to
improae their case or the qualitg of the euidence
tendered bg them. Ang such step uould tarnlsh the
objectiuitg and impartialitg of the court uhich is its
hallmark.Such taaoured interaention, no matter how
well-meaning, strikes dt the uery Joundations of Jair
trlal, whlch is now recognized as a fundamental right
under article 7O-A of our Constittttion.

In the preserlt case the direction of the HigLt Courl for
obtairLing fresh sarrrples "J' the ctllegecl intoxicating
substance artd prepcting cL fi-eslr. report oJ- the Chentical
Exa.niner amounts to grantlng the prosecution d
premium on its Jailure to pttt up a proper case in the
first lnstance, Such jud.iclal lnterttention is opposed
to the aduersary principle and offensive to the
fundamental right of fair trial and due process

t

')
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gud.rdnteed und.er the Constitution, See Dild.ar u. State;
Painda Gul u. State and State u. Anlad. Ali,'. (botd. ad.d.ed)

12' Based on the reasons mentionecl above by extending the benefit
of the doubt to the appellant, the appeal is allowed, the appellant is
acquitted of the charge and the impugned juclgment is set aside. The
appellant shall be released r.rnless he is rvanted in any other custody
case.

13. The appeal stands disposed of in the altove terms.

JUD ' 1 )ul::

J E

1

\L9


