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ORDER SF]EET

IN THE HIGH COURT OF SINDH, CIRCUIT COURT HYDERABAD

Cr. Appeal No.D- 18 of 2019
[Confirrnation Case No.02 ot 201"9)

I)T\TI: oRDER WITH SIGNATURE OF JUDGE(S)

01 .03.2023

Mr. Saad Salman Ghani, Advocate for the appellant.

Mr. Shahzado Saleern Nahiyoon, Adclitional prosecutor General, Sinclh.

We have heard the learned counsel for the appe ant and the learned

A.P.G. Reserved for judgment.
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IN THE HIGH COURT OF SINDI-I, CIRCUIT COURT
FIYDEIIABAD

Ilefore:

N,{r. Justice l\4ohanrmacl Karim Kharr Aglra
Jrrstice IUrs. Kirrrsar-Strll,rna I ILrssain

Cr. Appeal No.D- 18 of 2019

[Confirr-rratiou Case No.02 of 211L9l

Ghr-rlarl Hussain

Versuta

The State

IUDCMENT

MOHAMN,IAD I(AI(IM I(HAN AGI{A 'fliis climir.ral appeal is

directed against the judgment ciated 01.02.2019, passed by the learr-red

Additiorral Sessior-rs Judge, Sehwan, in Sessiorrs Case No.235 of 2016 (re:

The State V Ghular.n I-lussain), ernanating fi.om Crime No.08 of 2016,

registered at Police Station Thebath, under sectiorr 302 PPC, whereby the

accused / appellar-rt Ghulan-r Ilussairr S/o Pehlwan has been convicted u/s

302(b) PPC and senterrced to deathi horvever, subject to confirmation by

this Court. The appellant was also clilected to pay fine of Rs.200,000,/-, in

case of non-paynleltt of the same. he was dir.ected to suffer S.I for six

rnonths more.
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Appellant Ghulam l-lussain
S/o Pehlwan

through Mr. Saad Sah-nan Ghani Advocate

Resp-rot1is111 the Stat. through Mr'. Sl-rahzar,[o Saleer-n Nahiyoon,
AclclitionaI Prosecu tol Ceneral, Sinclh

Date of irear..ing 01,03.2022

Date of judgrnent 1,4.03.2023
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2 The facts of the prosecution case are as uncler

"TIte coutltlnitutrtt Slp Linqtnt Ali Krrrt lmr lotlged FIR nt police
stntion Tlrcbntlt ott ltelnrf of stntc, stnting tlrcreitt thnt on 23.0g.20'r6 nt
,rornirtg tirrrc, lw nlongtuith lis stnff HC Hmtrzo Klmr, pC Mir Srtlu.nb, pC
lvlulmruund sr leunn, PC Ktuula rlrtt atrd pC Ztifiqnr Ali tuere nonilnble
nt P,S, tulrctr nt nltortt 0730 llrl'trs, one GluLlmtr Httisnitr sort of pclilrontt lty
cnstc Chnlnonrt resident of Lnki Stntr Snddrtr cnttrc nt p.S, 

-ltn.irtg 
sprrie

stnitetl witlt blood itt his lwul, rurrcsc clotlrts rLten ,,lso sttritrci toitlt lilootl
nnl disclosed thnt lis rutfc Mst. Znliclmr, ngcil nbottt 37/38 yanrs, tnd illicit
t_ernts 

\oitlr otre Arnb son of Idrees Mnilnh; trnt rrc (Gluinri Hrrssnirt) nskctr
Itis toife not to trteet ruitlt Arnb nttd if she did tt.t discotrracr lrcr te,rts roitlt
Itiut, slrc ruill lte rtnrtle,ed ns "KA!?.I",ltrrt srrc did tutt ristcrr hittt. ott trrc
dny of irtcidetrt nt 07:00 nn, lis roife Mst. Znrridntt rons ll,ttittg rluug of
cnttle in tlrc pktt of hotrse, Irc took sltndc attd ittjlicted the s;nttre oi trcr ienrl
nrul cotnnittcd lrcr nttLrder arrd tlrcrcnfter ltc srrrrentjererl litttself ttlongroitlr
snid spndc ltefore police. on stclt rnrrntittrt of nccuscl Gl, ,ttti Hrrssiin lrc
runs nr.rested ntrd spnde runs tnlen into Ttossessiort br1 police. Tle
courp.lninnnt nrrnrtgcd tlrc clotlrcs ntrd sntrte loere got ,ror,, i,y nccusel ttr,l
blootl stnined clotlrcs of ncurccd ns roall ns tlrc ipntla, tuere senred. srtclt
ntetno of nrrcst nrrd rcco?ery u'ns ltrcpnred itr Ttresetrca Ll uurslirs HC
Hntnzo Klmtt nnd PC Mir srirrnb ntrd srrclt ir{ornrttiotr rL.'ns corn'arletl tt't

Itiglt-ttp tln'ottglr ltltorte.'tlrtrcnftL:t., ttccrsctl tr,,ts ,tt,t,lr, to sit itr tlrc ii.oddry
nnd rtt,0_745 lmrrs coruplnitrutrt Trtrty proceaded toronrds llta lmrse of
ncutsed for necesxry fonnnlities. 'I'ltey sato tha dcnl ltody of tlcccnsri NIsi.
Znhidnn nnd suclr rnemo of dentl body, Dntristnnnn ntti Lrtsh Clmkns Fontt
toere prepnred ntul lend hody of decenscd rons ttkctr irt n yriuntc uclticle
under tlrc uryerttisiotr of HC Hntno Klntr tounrds 1-nltil<t Hospitnl,
Selnontt for posttnorterrr. After posttrtorteur, dcnd L;ody tttts lnrrdad ot,i,er bV
HC Hnnzo Klurtt to otrc Nh nnrnnd HrLssnitr, tutclc of tlcccnsed. HC
Hnruzo Khnn also prodrtced clotlrcs of decenscd rulriclt uerc scalcd ntrcl tlwr
strclt rtrcnn uns prepnred. Tlrcrenftr:r, on tlrc oricrs of ltigluLy, conLplninnttt
lodged FIR ngnitst tlw ncurccd ort ltelnlf oJ'Stnlc, for tle ransott tlnt rto
priuate persott or relntitte of dL'censed Mst. Znlidan uns rcndy to lodge tlrc
FIR,"

4, At tlial, in order to Lrrove its case, prosecution exarnined 0B

witnesses and exhibited numerous documents and other items anc'l

thereafter prosecution side was closecl. The statement of the accusecl /
appellant was lecordecl undel Section 342 Cr.P.C. in whiclr he clenied the

prosecution allegations levelecl against him ancl claimed his false

implication in the commission of allegecl crime at tl-rc ir-rstanced of one

Arab Mallah, who was ir-rimical to him as well as his family. I-le clid not't
1

/

3. After usual investigation,, pollce subr-nittccl formal challar-r of the case

before the concerned court. After completing neccssary fom-ralities,

learned trial coult frarned charge agaiust the accused, to which he pleaded

not guilty and claimed tlial.
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examine l-rimself or oath in disproof of the prosecutiorr case; hon,ever-, he

examined one DW Riaz Ahrned in his c.leferrse.

5. on conclusio.r of the triar, lea'necl triar court after hearing learnecr

counsel for the parties arrd aprpraisar of prosec,tio, evicle.ce br.o,ght o.
record, convicted ancl sentencecl trrc' accusecl / appella.t'ic1e impugnecr
juclgment, as set out i. the earrier para of trris jucrg.rerrt, hence the
appellant has preferrecl this appeal against his convictior.r.

6. The evidence procluced before the triar court fir-rcrs an elabor.ate

mention in the impr"rgrred judgment, therefor.e, thc satne rnay not be

reproclucecl herc so as to avoid duplication and nrneccssnl.y l.cpctition.

7. Learned counsel for the appellant has contencled that the
appellant is innocent and has been falsely in-rplicatecl by tl.re

complainant in collusion with Mr.Arab Mallah on accour-rt of a
marital dispr-rte; that tl-rere was no eye witness to the murder of his
wife; that he had retracted his confession made before the judicial
magistrate; that the necessary legal procecltrral formalities requirecl
in respect of his confession before the magistrate l-r ad been violated
and as such his confession before tl-re juclicial magistrate coulcl not
be safely relied upon; that the alleged murder \\/eapon being the
spade had been foisted on him by the police ar-r cl as such fbr any or
all of the above reasons the appellant should be acqr-iitted by being
extended the benefit of the doubt. In support of his contentior.rs he
placed reliance on the cases of Azeem I(ran and another V Mujahicl
Khan ancl others (2016 scMR 274), Iftikhar Flussai. ancl others v rhe
State (200,{ SCMR 1185), I(halicl Javecl ancl another V The State (2003

SCMR 1419), Naveecl Asglrar and 2 others V The State (lrLD 2021

Supreme Cor.rrt 600), Muhammad Asif V The Stare (2017 SCMR 4g6),

Adnan Abbasi V The State (2022 PCr.Ll 376), Chula'r Flycler through

Superintendent, Cenhal Prisorr V Thc State (2020 yLR 2411) ancl

Muhammad Shah V The State (2010 SCMR 1009).

8. Learned APG appearing for the State has fu1ly supportecl the
impugned judgmer-rt, In particular, he has contended that the
appellant himself surrendered before the police along with the
murder weapon being the spade and confessecl l-ris guilt to the

1
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murder of l-ris wife; that althougl-r tl.re appelant had retracted his
judicial conlession at triar it courd be safely relied upon as it was
made voluntarily rvith the object
medical evidence supported the

oi telling the

prosecution

truth; that

case; that

the

the

1

appellant has murderecr his wire as a result of matrimoniar dispute
concerning their daughter and as such the motive hacl also been
proved and as such the prosecution had provecl its case beyond a
reasonable doubt and the appeal be dismissed. In sr-rpport of his
contentions, he placed reliance on the case of Ilashir Ahmed ancl
others V The State and another (2022 SCMR 1lg7).

9. We have hearcl the arguments of the learnecl counsel for the
appellant and learned Additional prosecutor Ger-reral Sindh and
have gone through the entire evidence which has been read out by
the learned counsel for the appellant, and the impugned juclgment
with their able assistance and have considerecr the rerevant 1aw
including the case law cited at the bar.

10. Based on our reassessment of the eviclence especially that of
the PW's, the medical evidence and blood recovered at the crime
scene and the recovery of the murder weapon we fincl that the
prosecution has proved beyoncl a reasonable doubt that Ms
Zahidan (the deceased) was murdered by being hit by a spade on
23.08.2016 at about 7.o0am in her house siruate in cleh Laki shah
Saddar, Taluka Manjhand.

1 1. The only question reft before us therefore is whether it was
the appellant who murdered the deceased by hitting her with a
spade at the said time, date and location?

12' After our reassessment of the evidence we fincr that the
prosecution has proved beyond a reasonable doubt the charge
against the appellant keeping in view that each criminar case mLlst
be decided on its own particular facts ancr circumstances for the
following reasons;

(a) The appellant as per the evidence ol pW 1 Liaqaut Ai
who was the IO and the complainant , pW 2 l)anrtzo l(han who
was a police mashir and pW 7 l(huda Bux who was also a

,/
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police officer all state in their evidence that 23.08.2016 the
appellant came to the PS wl-rere they were r.r,orking holding a
spade and confessed to murciering his wife. No proven enmity
has been made out against any of these three police officei
who al1 gave their evidence in line ivith each other u,hich was
not dented during cross examinations, were not related to
either the deceased or the appellant, garre their Section 16 1

Cr.PC statements and lodged FIR as the case may be on the
same day and r.l,ere not materially improvecl on durring their
evidence and l-rad no reason to falsely implicate the appellant
in this case and in such circumstances it has been heid that
the police evidence can be salely reliecl upon. In this respect
reliance is placed on the case of Mushtaq Ahtned V The State
(2020 SCMR 474). As such we believe the police evidence in respect
of the appellant coming to the prolice statiorr witl.r blooclic.cl clothes
and blooded spade but give no wc.ight to the aprpellant's confessior-r
before the police that hc. murde'etl his wife which is inaci,rissitrle in
eviclence. Significarrtly, the appellant rvhilst at tlte pS dicl not
nominate any other person as having cotnmittccl the cr.itne. No
relative was prepaled to lodge the FIR so it r,r,as only rreitr"rral that the
police did so with promptitude after cl-reckir-rg tl-re staterneut of the
appellant that his wife l-rad been mur.ciered at his house. Name.ly, the
cornplainant who was also the IO ir-r the case went to the appellarrt's
house where he was living with the cleceasc,cl who was his wife ancl
found her dead with head ir-tjur.ies. The prolice car.rieel out necessary
formalities at the scene r"rndcl Mashirnama Lrefore thc bocly hras sent
for post mortem. Again we fully trelreve the cviclcnce of the police in
t1-ris respect which has not at all beerr contradictecl, challenged or
blougirt into any doubt.

(b) One day after the loclging of the FIR ancl the ar.rest of the
appellant he was produced before a jr-rrlicial magistrate in order to
record his confession which is reproducecl as urrcler. for ease of
reference;

Section 164 Cr.l'C Statenrent (Confcssion) of the appcllant Lre'forc
I'I4r 6 Strhail Ahnred Judicial magistratc in nraterial prar.t;

"Question 7;Why are you making this cor-rfession;

Ans; I adrnit in accoLdauce with my conscience.

" Question No.8; What do you have to say

Ans: Ycstertlny itt tlrc ntornirrg tinrc oJ sl,t,en or eight O'clock, I
ir{licled bloto of spndc ttpt)tt ttly hotrce rutft trtuttcly Znlidt ix t'ly
IrotLse ntrd comnrittcd nnu'der ntul follotuing conrnrissiort of mrrrder, I
ttolLtr'rtnrily prodtrced nryself nlottg tuitlr sprule before Police Stntiort

for nrrest, I nlone courtrtitted tltc ultnlcr of ttry roifc Znhidm nnd
ttobody elsc tt,as ruith urc irr coulntissiorr of tlris offarce mrd l killed
Znhidnn irt tlrc nune of lutttoru'.'lI

{
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Although this confcssion was retractecl at trial it is well settleti
by now that we can relay on this retractccl jurlicial confessiorr
as agairlst its rnaker if rve find that (a) it was rnatle volurrtarily
ancl (b) it was made rvith tl.re. objc,ct of telling the truth basecl
ol'r the prosecution case and that even minoi ir.r.egularities in
recording the cor-rfessiorr before the jr-rc.licial magisil.ate can be
ignored. In this r.espect r.eliance is placed or-r the cases of Ch.

$1n1mmaa V yaqoob V The btot" lrooz SCMR 1983),
Bahadtrr V State (PLD 1996 SC 336) Muhanrmacl Amin V
The State(l']LD 2006 SC 219), Manjeet Singh V State (pLD
2006 SC 30) and Azeem l(han V Mujahicl lihan (ZOt6 S-IUR
274).

In this case tl-re appellant on the same rlay lvalkeci into the
police station with the murder wealron ancl acLnittecl his gr.rilt
before the police stati.g that he hacL,urcre.ccr rris wife at their
home with a spade which he hacl Lrrought with him when he
surlendet'ed to the police. T'he police rushecl to h.is horle ancl
found his wife dead with heacl injuries wl.rich rleclical
evidence srlggest could have been causecl by a spacle. The
appeilar-rt was then arl.L,sted and one clay la ter. producecl
before the magistrate wher.e he also corrfeisecl iu the above
terms. Thet'e is no evidence that l-ris corrfession was not
voluntary Lreing made on accoluit o[ ma] treatrnL.nt or on
accoullt of coer.cion or ir-rc-lucemetrt arrcl as snch we finti it to be
voluntat'y and tmthfuI Lrasecl on the p11.fi61116r fact and
circumstances of the casc. ancl tlre evidencc whicl-r the
prosecution has brought on record. Thus, we believe and
place reliance on the appellants retractecl judicial confession
especially as there were no uraterial proceclural irregularities
in the manner in wl.rich the appellants confession was
recorded in that he was prodncec-l before a ntagistrate ancl was
awale of this fact, his hand cuffs rver.e removetl, t-to police men
was in the room, he was given acleqr-rate r.cflection time, he
was told that his confessiorr coulcl bc usc.cl agair.rst him in
evidence in a court of law, he was chcckeci for evidence of mal
h'eatment ancl none was founcl, he lvas tolcl that he woulcl not
be handeci back to the police rvhether.he cor-rfessecl or rrot ancl
irrdeecl from the evidence he was seut kr juclicial custody after.
his confcssion

T'he appellant surrender.ed before the police so there is no case
of mistaker.r identity or.him being fixecl by tl.re police.

Wl-ren tl-re appellant sunender.ed before tl-re police he also
producecl tl-re blood stairrecl spade which rvas sealecl ancl the
chernical examiner founcl it to have hurnan blood on it.
Likewise the bloocl stained clothes of the appellant were
seized undel memo when he reache,:l the pS which as per
chemical leport was staiued with hunran trloocl as r,vith the
clotl-res of the deceased. The police had tro enmityr r.r,i th the
appellar-rt ancl hacl no reason to foist any of thcse iterus on
him.,

I
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(") Tl-rat tl're meclical evide,ce fully co'r'obo'ates the corrfession of
the appellant in terms of the manner in which the appellant
died and the weapon (spraclc) rvhich was used to rnui.ler the
deceased.

(f) It is true tlrat tl.rat PW 5 Ri'rsha who *,as the claughter of tl.re
appellarrt tvas declat:ecl hostile hor,vever. we give l.ro
significance to this as she woulc-l rrot like to give evicience
against her real father especially as dur.ing cross examination
she was expecting a compromise" I{owevcr ir-uportantly she
dicl state that l.rer fatl-rer (appellant) and her r.nother (deceaseci)
used to quarr.el over her marriage.

(g) Tl-rat all the I']W's are consiste.t in their evitle,ce a.cl eve. if
there are some contrac'lictions in their. evider.rce we consicler
these contradictions as minor in nature anrl not rnater.ial and
certainly not of sucl-r materiality so as to effc.ct the prosecution
case and the conrrictiorr o[ the appellarrt. ]n tl-ris respect
reliarrce is placecl on the cases of Zakir l(ran V State (1995
SCMR 1793) and Khadirn Hussain v. The State (pLD 2010
Supreme Court 669).The evidence of the pW's provicles a
believable corroborated uubroken chair-r of events from the
time the appellant appeared at the PS in blood stained clothes
with a blood stained spade ancl confessed to ururdering his
wife to the police locking up the appellant whilst they cl.recked
whethel the appellant was telling the tru tl.r to the police going
to thc. valc'lat to find the cleceasecl ra,ife c-lead in the manner. ir-t

which the appellar-rt hacl stated before thc'r-n to the appellant's
judicial confession before a rnagistrate onc day later to the
recovery of the murder weapon ft.orn the aprpellnll'r o*r.,
hands being the spade as supported by the rneciical evidence.

(h) Uncloubteclly it is for the prosecntion to l'rr.ove its casc agarinst
the acclrsed beyond a rearsonablc clor,rlrt but we h;rvc. also
consiclered tl-re defence case to see if it at all can caste cloubt on
or dent the plosecution case. The clefence case is two folcl (a)
that his wife fell into an electric cuttirrg rnachine which is
simply unbelievable especially as no electlic cutting machiue
was recovered and (b) that he had been fixed by tl're
complainant in collusiou witl-r a Mr,Alab Mallah who was
allegedly having illicit lelations with his wife however no
evidence of this has been procluced and the DW called by the
appellant only gave' hearsay evidencc and was also related to
him and his evidence appeals to L're an aftel thought in order
to save the skirr of the appellant. Notably the appellant
himself dicl not give evidence on oath in support of his
clefence case. 'fhus, for the rL-ilsons mentionecl above we
disbelieve the defence case of false implication ir-r the face of
reliable, trust worthy and confidence inspirir-rg prosecutiorr
evidence, albeit mainly circunstantial, including the
confession of the appellant which we rely uprot-t and which is
corrobora ted/sLlpported t y the r-rrec-lical evidcnce o"dC

r
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,ecovery of the spade fro,r the appg 3nl r-rirnself w.hich was
the murder weapon.

13' Tl-rus, trased on the above criscussio, we have .o dor-rbt that tr-re

prosecution has p.oved its case agairrst the appellant Lreyo^cl a reaso.able
doubt for the offe'ce for whicl-r he has bee. co.victec-l ar-rcl hereby maintain
his convictio.. we also note that trre crime was a particular.ly brutal one
whereby the appellant rrit liis wife th.ee times arouncr hc,r. heacr and once

on her shoulder with a spade on account of the- fact trrai l-ris wife was irr
disagreement with him over wl-ro his clar-rgrrter. should r-rarr1,/ his

suspicions over l-ris wife ar-rd thus the prosecu tior-r has also pro'etl the

motive for the murder and thus in orcler. to discourage such blutal
senseless crimes we upheld tl-re death penalty ha.decl c1ow. to the

appellant and as such his sentence is also r-uaintair-recl.

-14. As such the appeal is dismissed ancl the co.fi.mation r.efer.ence is

answered in the affirmative.
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