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INTHE HIGH C

Cr. Appeal No. S - 15 - of 2013

Ghularn Rasool S/ o Ghulam Irlabi
By caste Gaddi pathan,
Aclult, Muslim, at present
Confined at C.P Hyderabad

VERSUS
The State
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Appellant

..Respondent

Crirne No. 1BB/2009
Police Station: Baldia,
U/S:3?0,279 PPC.
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TN THE HIGH COURT OF SIINDH, CIRCUIT COURT
FIYDERABAI)

Cr. App*al I\lo. S- 15 of 2013

Ghulam Rasool

Versus

The Sterte

IUDGMEhJT

MOFIAMMAD I(ARIM I{HAN AGI{A, I.. This Criminal Appeal is

rlir:ected against the judgmerrt dated 16.01.2013, passed by the learned

l't Aclclitional Sessions Judge, I-Iyderabad, 1, Sessions Case No, 21 of

2001) (re: The State versus Gllularn Rasool), emanating from Crirne

I{o.1BB of 2008, registered at Police Station Baldia, under sections ?79,

320.PPC, whereby the appellant has been convicted u/s 320 PPC ancl

sentenced to suffer RI for 10 years. The appellant was also convict-ed

u/s 337-G PPq and sentenced to suffer RI for 05 years. I{e was further

convictecl u/ s 279 PPC to suffer RI for 02 years. Ihe appellant was also

dir:ected to pay the colnperlsation of Rs.5,00,000/- (Five Lac) to the

legal heirs of cteceased Misri I(han. A11 the sentences were ordered to

rLl]r concr-rruerrtly.

n

Appellant : Ghr-rlarn Rasool
s/ o Ghularn Nabi, though on
bail but not present toclay.

Through M/s. Aijaz Shaikl-r and Kamran
Baig, Aclvocates.

Itesponderrt : The State Through Ms, Sana Memon,
Assistant Irrosecutor General, Sindh

Complainant I{one present.

Date of hearing 07.77.2023

Date of juclgn'rent 13.17.2023
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2, T'he lrrief facts of the prosecution case are as under:-

" Otl 26,12,2008 corruplninafi lrfnn s/a Muhanrnmcl lbrrilinr
nppenred nl Police Stntiort nnd lodged FIR nlleging therein tlmt on said

dny, he TUns present irt tlrc lrcttse nnd receiued n phone call fi'ont LUMH
Hydernbnd infortnitrg lint thnt nn nccirJent of lds cousin Misri Khrm hns

lnlren plnct nt lSnrrnge Color'ryt ot"t ruhiclt, lrc renclted nt Hospitnl rultere'he

sntp tlmt lis cctusin Misri l{lmn ltns been expired and Rmttzntl nlias Knlc

Li/c l*nnbltnr R/o l(trmbhnr Pnro, TnnrJo Wnli Mtlmrnnmd Hydernbad

nnri Dildnr l{holclmr presently resident of Mnlpiri, ruet witlt lim snd'one
Rnrnznn nlins Knlcn infonned liru thnt he ruas going to rneet witlr l:ns

relntiues beltirud tlrc l{urnblmr Pnro Aghn l{han Hospital in lvlini Btts

l'/o,/E-1 053 rulile Dildnr Klrcldtnr nlso infornrcd lim thnt he runs cotning
on his ItAotorcycle from Qnsim Clntulc rulrcre he smo n Mini Bus toruords

I3nrrnge Colony u,ns coming fronr Glmribnbnd raslily nnd in negligent
ntntltlel' driuen by Drirter nnd nfter ouertnlting nt 7120 lrcurs, hit fi'ont
bnckside to Motorcycle ns such the rider of Motorcycle fnllen dorun and
sustninert injw"ies on tlrc hody nnd blood stnrted oozing from lrcnd, ear

mrd nose. Tlrcren.fter lrc inquired from the driuer nbout his nfinle etc, on

ruliclt lrc distlosed lis nruit( {ts GJnilnrn llnsool s/o Gl*ilnm Gnddi, to
rulrcnr lrc tsktrd to sli.ft tlrc injtrred nt Hospitnl in tlrc ssid Mini Busbuthe
rue.nl n7lny nlong ruitlr sild l]us,'['lrcrenfter snid Dildnr I{nklmr slifted
tlrc ittjtu'ed to ;ipil l-lospitnl LUMLI Hyderabnd ns Mini Bus drirter dtte

to rnslt nnd negligent driuing of snid Bus by ouertnlcing nnd litting on

hLotorulcle, crrused tlrc denth of his cousin. Therenfter, contplninnnt after
getthtg free frorn ftnrcrnl cerernorry, nppenred 4t Police Stntian nnd lodged

prcsent f ,I.ll ngninst ncutserl" ,

3. After usual investigation police submitted the challan before the

Couit concerned and after cornpleting necessary formalities, learned

trial Court frarned charge against the accused/appellant, to Which he

pleacled not guilty ancl claimecl trial.

4, At Lrial, the prosecution in order to prove its case has examined 6

rt,itnesses auct exhibitecl nunlerolls documents and other items. The

statetnenL of accused was recorded under sectionS42 Cr.P.C whereby

he -rleniecl the allegatir:ns levelecl against him and claimed his false

irnplicatiorr by the complainant. However, neither he examined himself

on oath nor led any evidence in his defence.

5. l.earnecl trial Cou rt after hearing the learned counsel for the

parties and exatnining the evidence available on record convicted and

sentenced the appellant as statcd earlier in this judgment.

6. The facts of the case as well as evidence produced before the trial

court find an elaborate mention in the impugned judgment passed by
!
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the trial court and, therefore, tl're same may not be reproduced here so

as to avoid duplication and unnecessal'y repetition.

7. Learneci advocate for the appellant has contended that the

appellant is innocent and has been falsely implicated in this case; that

thc,f lR was lodged after a delay of two delays wit}rout explanation;

tl-rat the appcllant was not clriving the mini bus at the tirne of the

inciclenq that the eye witness is a plantecl'witness whose evidence

cannot be relied uporr; that ther:e was no evidence that the appellant,

even if he wals clriving the r-nini bus, was driving in a rash or negligent

rnanner ancl as such for any or all the above reasons the appellant be

acquitted of the charge by extending him the benefit of the doubt. In

support of his contentions he placed reliance on the cases of Yasir

Arafat versus The State and another 12A12 MLD 611,1, Hafeez Ahmed

versus The State [2019 P.Cr.L.J Note 55] and, Zia-Ul-Haq versus The

State [2020 MLD 1298]

L l-earnect Assistant lrrosecutor General Sindh on behalf of the

State, af ter going thror"rgh the entire evidence of the prosecution

wit-nesses as well as other record did not support the impugnecl

juctgrnent.

9. I have heard the learned counsel for the appellant as well as

leamed A.P.G and have perused the material available on record and

the case law cited at the bar.

10. Based on my reassessment of the eviclence of tl-re PW's,

especially tl-re medicarl evidence I find that the prosecution has proved

beyond a reasonable doubt that Misri l(han Samoon (the deceased)

was killed on account of being hit by a mini bus on26.12.2008 at about

11.20 hours whilst he was driving a motor bike at Ghareebabad.

1'1. fhe cluestions left before me therefore are (a) was the appellant

driving the mini bus wI-rich hit the deceased and caused his death at

the said tirne, date and location and (b) was the mini bus being clriven

rasl-rly and negligently at the said time, date and location when it hit

tlre clec eased? 
f
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.LZ. After my reassessrrle,t of the eviclence on record, I find that the

prosecutio. has NoT. provecl beyond a reasonable doubt the charge

against the appellant for which he was convicted for the following

-' 1'eas()l1s;

(u)

( 1l)

(.)

That the FIll was loclgerl after a clelay of two days without

ally explanation whiih gave tirne for the complainant to

,r*k* a false case agarinst the appellant'

It appears frorn the cross examination of PW 5 Abdul Razzak

that it is aclmitted that the appellant was driving the mini

bus at the time of the inciclent'

That the prosecution case rests on the sole eye witness PW 3

Itarnzan Ali. Accorcling to his evidellce on26'77'08 he was

tr.aveliirrg in the nrini bis going to Aga Khan Hospital which

was beirig tlriven rashly ir't.1 t-,egligently and when tl-re bus

reacl-rerl near.balrage colony at L1.20 it hit a motor bike' He

got off the bus ancl saw inut the tleceased hacl receivetl

ir1rri.r. I-Ie was tolcl that the clrivers nalrle was Ghulam

Rasr]ol. Thereafter he hired a rickshaw aud shifted the

rleceaserl to hospital along with Dildar Khokar who had

reachecl there. n" then called the complainaut before

returning home.

Altl-rough it was a clay light incident during cross

examination it was revealerj that this witness was not in a

position to see the incident. He is natned in the delayed FIR

un.1 just happens to be the neigl-rbor of the complainant' He

did not state where he was travdlling to o11 the bu.s and

proclucecl no bus ticket, I find hirn to be a chance witness' He

aiso states i. his evidence tl-rat he saw that the Misri l(ha*

(rleceasecl) hacl leceivecl injuries. The question arises hou'he

knew the cleceasetl trom before? For a Passenger on a bus to

be involvetl in all accident ancl for hirn to recognize and

know the other party in the accident is an extraordinary co-

incirlence. He had no leason to take the deceased to hospital

ancl he dicl not erzen have any blood on his clothes despite

the d.eceasecl ozzittg blood following the accider-rt' For a

sirnple passenger it is quite astonishing that he was able to

know the No. of tt"r. bus anrl find out the name of the driver'

Keeping in view his relationship with the complainant I find

basecl on the above discussion that he was not present on the

bus ancl was a plantecl witness ancl I disbelieve his evidence.

'J'he other ailegetl eye witness who is natned in the FIR was

given up by the prosectttiou ancl as such an inference can be

.lru*,", r-rnrlel Article 129 (g) Qarroon-e shal-rdat ordinauce

lg}4 that he would not irave supported the Prosecution case.

It is also surprising that after such a seriotrs accident when

the rnini bus was stoppecl antl a Person was seriously

injurerl on accourrt of his reckless driving that the driver was

not cletailecl by the other PeISons in the busy area and/ or

other passengels or-r the bus as is usually the case in this
{
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(f)

countt'y antl handecl over to the police and arrested on the

spot. 'il-tu appellant rJid not even run away' Instead he

clntinuecl to clrive the bus. 'fhis does rrot appeal to reason/

ir-rgic ol. colrrmon sense. Nor cloes the fact that he was still

drfvi,^,g the same rnini bus two days later. If he had been

involved in a very serious/ fatal accident the

clriver/ appellant would either have fled the scene oI not

turnecl ,p-fo, work again on account of fear of arrest'

Si.ce I have clisbelievecl the evidence of the sole eye witness

rn ho gave evirlence there is uo other evidence to Prove that

the appellalt was clrivilg in a rash or negligent lnanner

whicli leacl to the accide*t involving the deceased. Even if

the driver/ appellant hacl been driving too fast, for which

there is I1o *rifl*,-t.., this would not arnount to rash and

negligent Lt iving as supportecl by the authorities relied on

by"lelrne,-l co,rnsel for the appellar-rt as cited earlier in this

jurlgmerrt.

13. Thus for the reasons mentioned above, I find that the

prosecution has not provecl the charge against the appellant and by

extending him the benefit of the cloubt, I allow the appeal, set aside

the irnpugnecl juclgment arlcl acquit the appellant of the charge. The

appellant's bail bonds are cancelled and he is free to go'
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ORDER SHEET

IN THE HIGH COURT OF $IhID[-fl ,

CIRCUIT COURT, HYDERABAD'

Criminal APPeal No.S- 15 of 20'l 3

DGEI]ATE ORDER WITH SIGNATURE OF JU

a211 .2023.

Tufail

{L
tyfrou

IVI/s Aijaz shaikh and Kamran Baig, Advocates for appellant

(though on bail but not present today)'

lVls. Sana lVlemon, A.P.G for State

llrave heard the learned counser for appellant ancl learned

A.P.G for State. Reserved for Judgtnent'
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