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ORDER
htohanmmd Karim IOmu Aglm, l: The petitioner has in effect sought a dirwtion

that the Water and Power Development Authority (lVaprla) incorlxrr.rte the

Pakistan Engineering Council (PEC) guidelines relating to price escalation inttr

his contract with Wapda as duc to thc ccononric nreltrlorvn rvhich has hit the

counlry in reccnt times it is not possilrlc/ccononricalll, r'iatr[. frrr tlrt'lrr'titioner hr

cornplete lhe terms of his contract,

2, The brief facts of lhc casc are llrat thc pctitioner cntcrc'd into a contract

with Wapda on 13.01.2011 to construct a mega public project called the NaiGai

Dam in Dadu (the project).The construction of the project in essence primarill'

dragged o.l on account of the petitioner not being paid the relevant

advances/funds on time by the concerned Government authority rvhich lead to
J



-L{L'

the Supreme Court taking Suo Moto notlcc of the matter and seeking update

reports frorTr Wapdn concerning tlrc dclay in completing the project. Allegations

l{crc 0lsCI modc that the pctitlonor hnrl proviclecl a fake bank guarantee, which

lcatl to the irtvolvcmcttl uf tlru Natkrrral Accountability Bureau (NAB), and as

such tltc cotrlrnct wns soullht to trc lcrnrlrrntecl by Wapda. After much litigation

[rs[1ry1'qr11 the pn11l1's ltt rcspccl of thln ptrrportcrl tcrrnlnation ancl other issues the

pnrties t'nttrt'tl itrto nrtrilrntlon wltarcby lhcy sctttcrl tlrelr dispute by consent on

19.02.?021 r.vhiclr nlso bucntrtc nn ortlcr of tlre court, ln essencc the key aspects of

11'1t"' fl1[ritratlotr settlcurcnt wns tltat (a) tltc contract shoulcl be completed within 3

vtars nntl (b) tltcir wouk{ bc no furthcr cscalation in price,

3. Thercaftcr the economy of Pakistan went into virtual meltdown which

put a number of public contracts at risk throughout Pakistan. Hence, the

Pakistan Engineering Council (PEC) created under the PEC Acl1996 devised

guidelines for upward price adjushnent keeping in view the dire economic

conditions for implementation of contracts through out Pakistan so that

contractors could complete their contracts on time which would otherwise have

been abandoned causing great loss to tl're public exchequer and to the public

itself through non completion of the contract in question.

4. The petitioner wrote to Wapda requesting that PEC's price adjusknent

policy/guidelines be applied to his contract as due to the adverse economic

conditions which had suddenly arisen after agreeing the arbitration settlement

which had lead to a massive escalation in price he would not be able to cornplete

the contract as hc could no longer affortl to do so. The respondent lVaptla

however declined his request and insisted on the no escalation clause renraining

in place. Hence thc pctitiolrer has approachctl this court for relief unrler the' PEC

price adjustment gu idclincs.

5. I-carned counsel frlr tlra petitloncr lrns cuntcnrlctl that thc. prpjE's1 \\,as nolv

almost 50% completa and sincc thc cceinuuric urcltrlou,n lvhich hnrl rcccntly hit

tlre country tlre pctitiorter woulrl ttut bc ablc to conrpletc tlrc projcct unless there

was an upward adjustnrcnt in price; that harl thc econonric melttlolvn lrcen

taking place at the tirne when he agrectl to thc non escalation clausc obviously he

would have not agreed to iU that even otherwise the econornic nreltdown was

completely unforeseen and he needed the protection of PEC's price escalation

clause in order to complete the project which otherwise woukl probably be

,
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abandoned half way through which would be a waste of pubtic moneyi that PEC

had devised these guidelines to meet the ground realities and to saye contracts

likc his and the PEC guidelines wcre rctrospcctive in effect and applie<l to his

cctntract. In srrpport of his conlcntions he placecl reliance on thc cases of

Governnrenl of I'aklstnn through Sccretory Mlnlstry of Commerce V Messrs

Villnge Devclopnrerrl Orgnrrlznllon, VI,O Lnndrwdnt Dlstrict Laki Marwal

(2005 $CMI( {92), l\rtt QnCIlrtt Autlrurity v Induslrlal Management and

lnvesltttctrl Cu. l,td. (20?0 Cl,C 721), 'l'hc Collector of Customs, lhrough

Additlonal Colleclor of Custorrra (Low), l(nrachl v Measrs Supcr Slar Company

(2021 lvl'D 1094) arrrl Collcclor of Cusloms, Lahore v Mra. Shahlda Anwar (2012

SCN,III,I698).

6. On the othcr hnnd leamed counscl for Wapda contended that Wapda was

not bound by the PEC guidelines and even otherwise the PEC guidelines were

not applicable as the parties had entered into a non escalation clause which had

bcelr endorsed by the court and as such could not be varied and as such the

1:etition be disrnissed. Learned DAG adopted the submissions of learned counsel

for Wapda.

7. Learned special prosecutor NAB assisted by the IO of the case contended

that the IO had recorrunended closure of the case but this had not been accepted

by the head office. When confronted by the fact that the NAB appeared to lack

jurisdiction in this case as it at best appeared to be an act of bank fraucl he had

answer except that the NAB heacl office hacl insisted that the inquiry into the

fake bank guarantee be continued clespite the fact that a new bank guarantee had

been given and tlrat tlreir had bceu tro default by the petitioner to tlate.

$. Ixarned Counscl for PI]C subnrittcd that the PEC n'as the concernetl

regulalory authclrity whiclr lracl *tcppccl iu to save contracts once' the Pakistani

cconomy trarl rtartcd its down wartl spiral by t{e'r'ising price escalation

guidelincs wfiiclr woulrl stral)lu contracts which were hit by the e"xtreme

economic down turn to bc conrplcterl by up lifting thc prices of the contract to

counter the econornlc rneltrkrwn anrl lhat the guitlelines were fully applicable in

this case.

9. We have heard the parties, considered the record as well as the relevant
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10, At the outset we have noted that the project is very important to the area

of Sirrdh to wlrich it rclates and that 50'/o of. the project has already been

satisfactorily contplctctl nntl most likely thc remainder will be if funds are made

nvnllnblc. Wu rrotc ttrrlt lrr Sindfi there nre countless projects which stand half

conrplctctl for lvhntuvcr rensort nrtrl lrnvc lcacl to not only a complete loss to the

trchttltcr lrt t'cspr,.cl of ttrosu profects nntl the people living in ths area to which

tltt prtrjttts rclntc lrnvc olso lrccrr tlcprivcrl of the bcnefit of such projects be it

schtrtrls, lmspltals, lrousltrg proJccts ctc. 'l'his situation is unforgivable able in any

('oulltr)' lct alorrc n tlcveloping country like Pnkistan.

11. Now lvhen we consider the date when the settlement agreement reached

bt'consent of the parties was made between the parties which was later endorsed

bv a single Bench of this court there was no drastic economic crisis effecting the

country and as such at the time the settlement agreement by consent was entered

into it would have been reasonable for both parties to assume that the contract

rvould have been completed within three years without any further escalation in

price.

12. However shortly after the settlement agreement by consent was entered

into the country went into an economic tail spin resulting in devaluation,

depreciation, huge increase in inJlation etc which is still the case today. This

circumstance which was entirely unforeseen by the petitioner has meant that due

to escalation in prices the petitioner will not be able to complete the project

without an upward adjustment in price which if not made available to him might

lead to a forcc majeure situation which would not be berreficial to either the

parties, tlre country or its people. This would result in the contract not being

complelcd, tlre pctitloner probably going bankrupt rvith the consequLant loss of

iobs, nrassive loss to tlra exclrequcr and the people of thc area leaving another

half buill wlritrl elephnnt hauntlrrg thc lanrlscapc of Sintl.

13. ll ir an admittcr.l fnct thnt after thc settlerncut ngrecment by consent was

entered into ths country wcnl lnlo an econon'lic me'ltr,tolvn as is evidenced by the

record which learl to thc irttervantion of PEC by devising price escalation

guidelines for government contracts.

14. On 28.02.2022 PEC wrote to the Ministry of Housing and Works as uncler

which wae alco copied to the Chairman Wapda;.
,



1L8n 
---

Fclrruary 2t1,2{',22

'l lrr: tttttt'lnt1',
lrllnl*try of I lorrrltrll & lVorkq

It-lllrrt'k, Irtklqliltt litt rtllnrl*1, l{ctl Zttnl,
lrtrrtnrtlritrl.

s,rlrjrr rr lll-t,(:l;",1.t),tlsfjtl[,Yl-(1.'!-t1ty1*1gTl.0"tiMLU)Jller illKr.pf' lordtitiuiilvlt u'itrlittv.afii -u!rcuaN rl,.;LlutL

llrtlr.rlnn lir.girt'er{lrg Crrtrttcil (l'llC) d.r r stolnlory boily, ronstituled under lhe

I'1.('r1r'l 1976ltt tr'.grrlrft' llrc rll,gilrmring yro[t'ssion lu llu'cattnlry surh lhnt il
.rlrnllfrrrrtirrn ns Kry rldlirS/rrrrr [or nehkuitrg rnyil nnd stslniunble grou,lh itt
,;; 1,f6 hirrrrrl, enurorric rtll rl socfnl.firlls.

Prr'.t'rll.y, morc lhmt sixly lltonsnnd conslrrcliot fnns nre regislenl u,ilh lhis
rrrrotcil rllttrlt nn, nlttlnfirrlirtg lln:ir scruices in conslruclion induslry inclwling
nll rtssocirrlrrl indnstry url exeatlittg enginetirry uorks iu privnle nnd puhlic

"scclor rlctrlopnrcnt y'ogrnns nt Fdern ntrrl pTouisiounl lepel i.e. conrodion of
rcnds,lriglnrnys, bridgcs, dnnts, buildings, lrcspitnls, lnslnllnliott of elaclricnl nnd
rrt'clrnnicnl u1uipnrcnt nnd ollrcr deuclopnrcnt projects.

Unprccedeuted inflntion and reccssiott of ccouottty ilt the counlry coupled
tpith tlrc pnnrlenic CAWD-L9 orttbrealc aud tlrc exorbitnnt price hike since
Febnmty 2020,(ms cfippled the constructiou actiaities in the cow*ry nrul
haae bear bndly affccted. The cost of construction, constnrctiott materials
nnd nnchitrcty Inae also htcrcased drastically. Tlrc nrcdiwtt nnd snmll
projccts hnae come to grinilirrg halt anel uediuty'large PSDP projects are
on tlrc oerge of cloxu'e.

PEC ns a rcgulntor md liccttsitry autlrcrity hns n deep concenr on the

preunilirtg situation. The grozutlt iu corrctntctiot sector hns uot onlq come

to halt rntlrcr l's itt tlrc uegatiae stntc, causitrg tlrc orl-goirrg

ltrojccts/cotrtrncts hnao gone wruiable. The situntion is beyorul control
nnrl for this purpose, PEC lns npprooched\ Planning Comnri-sriorr o/
Pnkistnn ond other releannt forun{agetcies to find out n vitble solrfiott.
I'lanring Cottrurissiott is rcportcrlhl coustituting n higlr ltut'l ronnnittrp ttr

uork-ottt the solutiott ol tlis issuc.

PEC lns nlso raqtn:sleil tlrc Hou'lilL: Primr Ministt:r, /or lrllirr.g rfr'lailcrl l,rief on

lltis t'rwrgtttl nmller of yrirc rscnlnliorr md foruruhrtilr.g o ;rrtfssiorlrtl
eolullott toutnrds prlce nlJustttrttrt for o.rlgoirtg ltrojects/t'ttttfntcls fil rrll
catcgorlcs umbling llro tonslru(tiott iniuslrv nrrrl clrglrrcr'rirrg ;rrtt1't'l-s lo rtttt

{ar llu' ertrttotuit' rwiwrl o[ lln, ronnlry,

l'orgoittg tlnru', il ia icsirnl llurl tto &fittll, liqidnhil, r/rttttrlS,'s or rnl.V orrk'r

lrttttilittt' rlmtsrs al llu' ctttulilitttts of llu' ('(r,ll[l('l lrr' iltt'trAcrl rtgrtirtsl rttttl
tttttsttllnttl, rons!nrclor / qrrtlor till tlt( lirrrr,rr n'.'i.srd yvil'r' ndjusttttt'ttl polirrl i.s

nyyrowd nnl uoliliul,

?'ltis issw rpilh lln nyyrowl of rctt1tt'trttl uullxtrily.

S.t/'
(Engr. Dr, Nasir Mahmttocl Khanl

For Secrctary/ Rcgistrar
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Copy lo:

l. Clricf $['t'retarY, l)uninh
2. Clrk't !.'t t.rclnry, Irlntllr
3. Clrlcf ll'erclary, llalrrltltlittt
{. Clrlel lrt'rr.lnty, Kltylrt'r Iakhtttttkltwn
5. k t r., lary, lrl iriletrl' .lf lilrt'r11y (ltow*r rt ['cltolt'urr l)lvltlrrn)
(r, }rrrol.tr)', illlrrlrtrl' of lVnter llcstturct'r
7, kt"rt'lrr[)', lrllrrlstty ttf Ctttltttttttlenllrtlt
l{, hrrt,htrl', Itllltislll'uf ttttltrrlrlcs nnd l'ror[tlt llrtlt
(f. Sr.t.1.l.lri'. ltlirrlrtry of llrforlrallrrn'l't.cltntrlttlly and lclrtornrnunit irlittrt,
I tl. Stl rctrl t1', fr{ irr I rt 11' of l{nl I rva ys,
tL Clr,rirut.rrt, OCDCl,, lslnntatrad ,

t ]. "Ch,lirrnnrr, l'ICt,, lslnntalrnd,
ll. Chnirrnarr Clvll Avlntiort Authorlty, lslamatrad,
14. Clrairnrart, llrtartl of lnduslrics, lslamabad,
15. Clrainnarr, NARTC, l-laripur,
I 6. Clraimraru Nl{A, Islamatrarl,
17. Cltainnatr, CDA, lslamahad,
18. Chairntan, WAIDA Lahorc.

15. The Ministry o( Housing and Works realizing the significance of YEC'9

letter and its potential devastating effect on the Counky's economy and existing

and future contracts called a meeting of the Planning Commission, Ministry of

Planning, Development and Special Initiatives in order to address the issue and

vide its minutes dated 13.07.2023 reached the following conclusioru and

decisions;

Financial lmpact bv adoptinq Pakistan Enqineerinq Council PEC
Form-ula versus Termination and Re-biddinq.

18. Tlrc Menber-l A RC nlso it{ontrcd thnt the Cost ltnpnct by adapting
Itrice AilJttstmart Fonnuln is nurch louter and bette r option for the
rrcumyliotr of ltrc canslrucliott itnlustry ns co,,rp$rtil to tenninntians al
lltr ruulrntls nnil ra-blilillrt1glr,p{rrrss. Tlrc Finnncinl lnryrnct rt'orl'eil ortt ott
prolact cost bu ruloyiltt1g IrIIC lrrlct Adjttsltncttt Fonnnln ty's Terninnliort
aud rc-ltlilrlltttr4 ls rc lallorus:

al Coil lulnrl ky uloyllug lrl.C l,rlrt Aiiurturtul ol l'51)& e 5.!,.\9i (Rs l&s lrillionl
bt Coit lntlutrl ht ctts'" t{'li'rutlmllort I't lltbillitrS: r 50% (lls 520 ltilliui

19, 'l lu, I lonornlila Minhlrr / l)r1uly Clmirnmn ltr I'lrlrtttirlS, Drtt'loprr*rrl &
Sp,riul luititttitu,s / l,luttttittlg Oonnuistiotr (Clnir) cxliltrittrd lltr' lrrtcl.gnrlt ttd il,ul
llw ilrlifuruliutts uuk in llils rrtrgnnl to bolh llu, Nlinisltrs for Conunurtiolliorts
tnil I lousittlg b Works, r.'slu'(lit'dry.

20. Tlrc I lorcrnblc Mittislrr fiir Ctttrtttturticnliotrs turil Minisler for Housing tt
Works ntlnukil tlw uu'alinB uia Zoouplink / Onlitc. Tlrc ltlirtister for
Couurtutrlcntiotts stntcd thnt the l'rlcc AdJtrstnrcnt Fornuln hns nlready
bcen delnyerl, The delay hr lnrylenrcntntion hns causecl stnlling o/ yroiects
sll nrouuil thc Cowilry, The Ilonorttble Minister lor tlottsing & I{/orks
eudorsed tlrc aicws / reco,nrrte,tdntiotts of tlrc Minister for
C o tt t ut u t r i c tt t i o t t s,

I



ry
2"1, On dircctiorts of the Conunittee tlrc Pakistnn Engiucering Caurcil
(PEC) prepnrcd l'rice Adjustnrcut Foruniln, ulich runs considered in thc
tnceting nnrl runs unnnimonsly npproacd by tltc all-respectiae Menfucrs of
the Conuniltee,

22,The l'rice Aljtstmenl l:ortttuln (ltroposel Anrcnded SPFPA-2023) tuitl
br nyplitd rrt Crt$r,-ft)-r'rlsr Ln.si.s rutl tulll be npyroued bv the conccnrcd
l:onnn i.r l)l)lVtr,/ CI) Wl, / I:CNIC rtr.

J.3. nll illr'nrlrr'r' p.l'lln, Llottttrtilltt t,ilfur prrsotmlly nllurlri lltr Mtttittg of xnt
llH'i r ltclrrr'.sr',llrllirrr's, r'r('(,r,, Cllir/[.rr'r:lr lirc Otfrrr (CEO), [)ulilic Priunle

l)rrrlrrrrslrilr Aulhm'ih1$iA), rpho neillw tllmdnl lhe Mrcling tmr sutl nny

,rJ,,r'|.q{',rlrr,it'r' itt llrr Filrrrl Mrt'lfrtg,

l)ccisirlt:
24. I'lre Connniltee rcco,tnnetfilcrl thc "standnrd I'roccdure I Formula for
Irricc Arlirrs tnrcnt (SPFPA-2A23)" ott cnsc-to-cnsc bssis nnd ruill be

qryrttuerl bv the concenrcd npprouing Fonun i,e DDWIT / CDWP / ECNEC

elc

16. Tlris lead to the PEC writing a letter to all concerned on 21'.08.20n which

is reproduced as under;

Pakistan Engineering Council
(constituted under Pakistan Engineering Council AcL 1976 enacted by the Parliament)

To-
As per Distribution List.

August 21,2023

Subiecl: Crituin nnd l'rocedurc fu, Iucorporotitttt of Price
A il j u s I tt t t' tt t I' rou i s i o tts i tt I I r e Oll- Goirrg Cott f rncts

{lr{errurc: PIC ftrilr'r Mr, PECq'T/SBDC/PM022 dntrd StTrtnrrlrer 19,

2022 (rcyy nu'htsnlns Arrrr,.r-A).

1. l\*ishn tttgin.lrring Caum'il (lll:0, ttuu'l(d lftrorrgl l)rtrlirtttH'ltl t'irft'

l,l"(.' Att"l976 m llu, ndiontl l{r,,qlrlrrlor/irr r'rtglttlr'rirrg pnrli's.itott il lolrtlrly
imludittlg ronnlrkliott trnrls ttul.rr'r"(,i('r'.t, hrl lruuultrlt'rl llrr' l'ritl ArlTrr.slrttr'ltl

{ltA) tnrlutntuu ltr {,,,g()i,tlf projrrls u,ilh llu'lillt' 'lfupt'tlrlr'rtlt'rt Priu' llikr' irr
(ouilrurliru lnluls *ilrriu tttl ltro*'dun' .lirt' llttrrqrorrtliol tr/ Prin'
Ailjttstttu,ttl l'ntuisiutts ilt llu' Ottgtrirg (iullrrt'l.r Ar.ql.sl 2022:, ?Jtis rltx'ttrtr'ttl
trtts ttotifrri uifu |tl.C's tl,lu' rc|.'rr.'d l.'ll(t' tuul lltt $tt,,rr' ltr{ts Posil'rl o,l IU('
ll'r'l"rsilr ns uvil, rttr intlilutu'ttlttliott bt1 dl totuvnu'i.

2. Subseqwnlly, llw ubopt t'ileil urctlutnism luts bru delibtnrlcd itt rt sr'rir's
o[ nurtings lu{l il Plnnuiug Conntissitttt lslnnuiad, ilniu lln duilr of Mirriskr
Plmutitrg, Dtrcloynrcnl uuil S1u,t'inl liltinliues/ Daputy Clainnm Phrtttittg
Conuuissiorr tty lnking nll slokelrukltrs ouboard, Tlu: focus tuus lo rfitieu' llu'

.fonuuln nutkiug il linim'inlty nnrc ttinble , PEC rauisait tlrc rlocuttttttt ruilh litl(,



D
"Criterio nd Prcccinre for lurc4nrnrion of Pire Adjustnrcul ltrouisions in llu,
orr'Goirg corrlrncls Arrgrrst 2022 (Anrtulrl lnnr 2023)' mnking lr nrcnt
ynulttil, rllrilr krt'pirry the yrulesslonnl conlenl intnct and ensuring llmt llrc uin-
rrirr e{trrlilrdttttt lrr'ltrrr,lr nll llr stnkrlnllers: yrontring ngendes, conlrnclors.

;rrtrlrrts alrrl ort'l'rrll rrurslnlclioll serkr4 is nol ronryronisnl.

.1. l:ittnlly,,r.c {r,,,r,f,r,,,imted lty lla, l,httttittsl Cotttrttissitttt t,iit, lfuir ltller
Mr. 0,1(6,17)l'(/[q'(72023 dntil Angut a9, 202J, thr lorunrnl lms lmn
r'rrrl0l'.orrl bv nll tlr slrtldrolrlrnc iu 6" tttft,lirtg lvll in l'lnnniug Couttrtissiott otr

lrrlv 1.3, 202.1.

d. A;rrtlrrrs, ltllrt.sr' h'oppristl lhil:

rr. lrrtlislrrr lirrgirrn'rilrg Grrnrril, in llv myoeily ul ilryilnlor lor utgiru'rriug

l,ril/i's..irrrr, ,,r',r'l,y isnrcs "Crllerin uil I'foccdnrc for lncorpornlisn of Frlr!
,tlitshnert Ilrouisitttrs ln lhr Qrt-Gulttg Contrncls. Attpttst 2022 Anrcruled
lnrc 2023" (Arlre"r-C), tar iutlilctttutlnliott in nll llu'ottgoing conlrnrls, Tltp

srr,,,r d(rt:tt,nt'trl llrts nlso btttt ul, lonful ail PEC

lVrl,silr(lrllrrsl/rorprrrWatwilotls-docunrcnls/1tt:c-bilding-docunrcnls/).

lr. ll is intprntlioe lo trcle tlmt, nfter eonlunting llrc PA unlue for n pnrtirulnr

;rnrlrrl in llu' light of yroce&tre nnd fonmilrt giuan in llw soirl docunrcnl, lhe

rtrnller is lo lre yrccesscrl furllur ns per tlrc decisiotr of tlrc Plnntilug Commissiott

fide pnrn-Z} of nforenrcntioncd niuiles, u,hich is irr cot{onnnnce lo pora B-j of
llrc PEC citcd docuttrutt. Tlrc snid directiort stipalntes that the Price

Adjushnent Fornrula uill be npplicil on cnse to casc basis and uill be

npprooed by tlrc conccnrcdfonut i.e. DDWP/CDWP/ECNEC, etc.

For nny alucidntion/nssistnnce nbout llrc stitrtulntiotts ,f doctunenl

please contact PEC HQ lslamabad on

1 ) Contact No. 051 -921 9049, 033352671 05.
2) Email : h aglegh ari@ pec. o ro. pk. m. c@ pec. orq. ok,

5. Forwarded for your information and necessary action, please,

sdl-
Engr. Dr. Nasir Mehmood Khan

Registra r/Secretary PEG

Encl. As abovo

Olstribution List

d. Ctrit.f $r rclary, l'urrjatr
b. Clticf !x'crt,rry, $irrrllr
c. Cltir.f lirr:rrtar1,, ll,tlrrltislatr
d" Chief liccrt'lar1', Klrylxrr l'*tkltluttkltwa
rr. Clrit'f fxcrt tary, Ar.arl Jattttttu rutd Kashrrrir
f. Secrctar1,, Minislry of llrrt'rgy (Powcr & Petrolcurn Division)
g. Secrelary,lr{inislry uf Water llcsourccs
h. Secretary, N{inistry of Conununication
i. Secretarl,, lr{inistry of Industries and Production
i. Secrctary, Ministry of inlormation Technology and telecommunicaLion,
k. Secretary, Ministry of Railways,
L Chairnan,OGDCL, Islamabad,

,
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m. Chairman, pTCL, Irtamabad,
t1. Chairman Civil Aviation Authority, l*lamabad,
o. Clralrmarr, Board of lnrlurries, lslamatrart,
F. Chairnrarr, NAI{TC, I laripur.

17. Wc have lrecrt lnfornrctl [:y tlre l'liC lhal thc Covernment of Punjab has

alrcarh, inrplenrcntctl price cscalfllion guldelines ln n nurnber of contracts in that

psrvince in ortlcr to crlsurc thclr implemcntation and that no wastage to the

*xchcqucr is causctl on account of non performance of contracts to the recent

r-.corrontic mcl td orvtt.

18. Even Wapda's report to the Supreme Court dated June 20?3 states as

under in ternrs of progress in the project and reasons for delay;

3. UPDATED STATUS

Tlrc Project re-co,,iltrenced ru.e.f 28.10.2021 nnd is scherluled to be

onrytleted uitltirr 03 yenrs pteriod i.e.27.10.2024.
The urork on difleratt cottr\tonents of Project uas in full swing ond
ouernll plrysical yrogress of Proiect ruas 42.78o/o agninst planned
42.880/o upto occurrence of flood triggererl by heauy rninfall in
Siurlh ntd Balucltistan Prouinces in July 2022.

'l.lw u,ork rrnmineil susllrt,ulill {or 5 nr.r,l,tlts i.t luly 2022 ltt f)ctcullrtr
2022lur lo offurrciln,ctf ln,noy Jlttul lltttus.frtwt bhtrnl lrtrrt, rrrrrl Crrl nrrr
lrigyreil by luauy ruinfill in Siuilh & Brr[rtllisturrr Prolirrt?s rurrl
t'ott*t1tu,ttl dnnmgrc lo ottly r,('{?ss rouil t'omwcling itun sift' rrrilll llrftrs
lliglurny (N-551

As n rtsill of purnnnce by WAPDA, llrc nccess rond wts strcngtlwned/
relnbilitnled by Works nnd Sen'iccs Dqtnrtnrcnt Caut. of Sindh anrl
liniled enrllnpork nclittilies ol Propct lmue been rewuutl by tlw
Coilraclor ru.e-.f "18.'12.2022. Horleuer, prope r rclmbilitntiott /
reronstntction of rond is still required to be carried aut by Gout. of Shdlt,

iii) Tlw uwrk renmined ntspended for 5 montlrc i.e luly 2022 to Decentfur
2022 &rc to looding in riuer as well ns of nccess rond cowrcclirrg Danr -cifc

u,ilh lnrlus Higlnmy and dmnnges occurred to it. Tlw rt'orA' lms }erlt
resunrcd u,.e.f 18.'12.2022 tpith linik,rl enrtlnpork nclirrf lies and lltt ot'eroll
pltysicnl lrrogrcss of Project is 45.78% ngoirtst plnnwd 65.02,qi uytt,
31.45.2023.

tr) 71r finnncinl Prograss of lln, Projecl os orr i1.05.2023 is 35.79";i

4. 
':dcrofiS^JEfltcnN6 

I'noGnrSS oF tvoRKs

"l lr frclors n$arling llu' yrogrtss of turtrks nlbr llu,ir rt'r(),,tnlrtrrcr'tttt'ltl itt Oe krlur
24il nrr ns ilNk,r: t'lortd 2022

A. flsQ!!2U?
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ii)

i)
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frr rrrnlrlirr.g lllr Currlrnrftrr o/ Mri Cnj Dnm Prerjttl lo .,.rt'rula lltc tt'orks

nl rtquircrl ;rrrrr pr rlhiclr corrcc nroi rle1nrlfit,'ttls nrt lwittg ronslmtly

ltrrrscd bvWtlrltA.

ll. tlrrlrrrctilrnlul l,rlre llilkr lrr Il$D tnil olht Conslructlon lnpuls,

,, As ;rr'r t{nltsr' (iii) ol MoLl singti lu'lut'ut WA?OA nnd
(irttlntr'lrrr on 21,01.l,202|., lhr rsrnlnlion dllow*l lo Contrailor
slnttrls {trctr al rrrrl ittrlirtr o[ Atrgrtst 2018 (i.o Pre 40%) nfler rt'
r'rl,,r,r,f ,ht',ttr.lll o/ tt'rlt Is u,.r,f 1 8, I U,2A2I,

ll(,rrrllrr, ou.'nplffl,ttlr1g rl.er' ltt lltr yrleos ol llSD nnil otlrcr
rrrrslrrrrlio n luyttts lrilue boen wllnessed ln locaU
lrlrnrrtllrrrrtl rttrtil'rl whlch logellrcr rulth /reezlng of
c$rdl,rli(,,, rtlluturrl to Conlruclor uniler lvlolt hrts squeezeil

lhr lTaw ol cnsh ttrd thercbu nduerscltt nffectittg tl:e

c.ffiticnty ol Conlrnclors yetfonnnnce lo complete the

Itxrlert trrorlis. (boh| adtlcd)

19. Waptla's owll comments in reply to the petition which are reproduced in

nraterial part as under concede that the economic meltdown has made the project

tirtuallv unviable on account of price escalationi

viii. It would not be out of place to rnention here that no doubt
unprecedented price hike has been occurred during last three
years and it is very difficult for any contractor to carry out works
at escalation freezes at cost indices of 2018. F{owever, it is made as

per Draft Terms and Conditions made part of rule of Court. The
Respondent No.3 shall strictly act as Per the directions from
Honourable Court in this regards,(bold added)

20. Wapda it secms even in its own correspondence appears to be of the view

that it would have reconsidered the petilioners request for price escalation but

u'as of ttte view that its hands were tied by the settlernent agreement by consent

as it had bcen cndorscd by the this court, In this tespect Note of Chairnran

wapda'o oite visit datcd 17.05,23 is rcprorluced in rnaterial par.t belorv;

ii)

Clrairman WAI)DA,s Visit of NaiGaj Dam

6. aurtrrctor rtisrtl sotutr t'ontrrt;lt1il,Tll,:')r1l.r,,,ti,,g cst.nlrrliorr fteztthrr rtre prirr
inlhrc o{ 2018 ns n rcvdl of MoLt, Tlu, Amlrnclor ftrtlrcr,44,r'isrrl thtt lt llrrrrlt, il
ulnrly imltossibla {or llrc Conlrnclor lo cnrry out riiqitrccil tlutrcti 6,,,6p1a ntu*
iue lo unyrcceduiled pricc hike of stwl, cctrtittt, HSD titul ollrrrr rnrrsfrttcliott il;rrrts.
chairnmn clnri/ied thnt siuce escnlntiotr is freczerl due to settleuu'nt
ngrecnrcntfit{oU nuil the smne ls nuule nie of court, lt is ttot Ttossible for
Employer to nllow escalatiotr to the Contractor beyottil MoLI provisiotts.
Howeuer, if the Contrsctor gcts some relicf froit thc court reglnlitlS
escalatiorr ott tlrc bnsis of grouiil realitics, tlrc iarire utill bc considered by tha

Authority. (bold added)

1
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ll. l)uc to th('l.rtr8u011,t'usr:rl ln lht'l'tiC guitlclincs rvc fintl that the'y nrc

n'lrtrsptxtivc itr tffet'l espc(l6lly as tlrr. 6uitlclinm are [rncficial in cffccl antl

"applv to nll ongoirrll proit-r"-ls" (suclr ts llrt' pctlllunrrs) alrtl will appl,v ttr thc

rcliliollt'r's ltrstattt r'orrtrir(l rvith Wnrrlir. ln thi* rcRpt'cl rcllanca ls plaretl on thc

t'rl\r's rrl Goverttttttrrt of ltaklntnn lhrouglr $ccrctnry Mlnlslry of Comrnerce V

I\lessrr Vttlnge l)cveloprnorl Orgnnlznllon, VI'O Landrwan, Dlstrlct [aki

hhrrvat (2005 SCN{ll ,192) Tlrc Collcclor of Cugloms, through Additional

Collertor of Custonrs (Larv), l(nrrrclrl v Messrs Super Stor Company (2021VfD

10q{) .rnd Cotltctor of Custortts, Lahure y Mrs. Shahlda Anwar (2012 SCMR

lhr)s).

]t. \\tith rcgartl to a Divisional Bench of this court being able lo vary a

stttltnrent agrccnrerrt by consent lvhich had been endorsed by a single bench of

this court rt'e find that rve have the Power to vary the same if circumstances Bo

tlcnranul. In this respect reliance is placed on the case of Port Qasim Authority v

lndustrial Management and Investment Co. Ltd. (2020CLC721).

11. lte also find that based on the particular facts and circumstances of the

case the PEC's guidelines on price escalation are binding on Wapda which is a

statutory lrody.

2{. The question before us in essence is whether due to an unforeseen virtual

financial meltdown/emergency in the economy of this country we should sit

back and allow a project which is for the benefit of the people to fail rvith the

corlscquences that it would cause a massive loss to the exchequer and to the

people of Sindh when wc havc lcgal tools at hancl to try to prevent this scenario

kccping in view that thc PEC guidelincs require a clccision to be matle baserl on

tlre particular facls ancl circumstanccs of cach case.

25' As such basetl ott tltc particular fncts antl circumstances of this case and

conlracl and thc unforesecrt ccononric nrcltclown in thc country and the objective

of saving the conlract and prcventing wastagc of tax payers lnoney we hereby

substitute the non escalation clausc in thc settlenrent agreement by consent as

cndorsed by this court antl replacc it with the PEC guidelines on price escalation

rvhich the Chairman Wapda is directecl to consider not with standing any MOU

or other document in the field vis a vis the petitioners case after considering its

{
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*,ritten contcntion$ and affortling a persclnnl hcaring to the pctitioncr nnd

tht-r'eaftcr issuc a spcakhtg ortler rvlthln 6 wecks of tht' rlata of this tlrtlcr. ln

ntrlkirrll suclt t'rrtltr/rltrclslorr rvo cxpccl Wnptln lu kccp lltc best intert'.sts of llrt'

t'(ont)llllr complt'lion o[ tlcvt'lopntent proieclg of thls crtttntry ln mintl antl nny

pokntinl loss lo the cxt"lrcqutr/tnx p{lyt'r wtrose nronay sltottld not tre'wr"tstt'tl

rulllter'rrssit'ily ns inrllctrtcrl obov(. ltt tcuns of llrc cusl ttf rc lt'ntlerlnfl i13 opposotl

trr rrcllotiatirrlg kt'cpirtg ilt vlctv tlte currcnt cconomlc mclt tlown.

:(r. \Vc L.avc tlrr. tlucstion of rvhcther thc t'EC gulelelines should be implietl

iutr'r thc corrtract of every Covernment, Seml Covernment, Statutory

Or$arrization etc [t'rr arrotlter timc if it is not alrcarly clecmccl lo be so.

27. So far as NAD's noticc is concerned we find that NAB has no iurisdiction

irr the matter of the allegettly forgecl bank guarantee especially ils a new

gu.trantee has been put in place ancl no default has occurred to date and as such

its errquiry is quashed and NAB is expected to concentrate on mega cornrption

c.rses being the Apex Anti corruption body in the Country especially when the

issue in hand could be dealt rvith by another investigative agency if deemed

necessary.

28. A copy of this Order shall be sent to Chairman Waptla, Deputy

Chairman/DG Operations NAB Islamabad for information antl compliance.

?9. The petition is tlisposed of in the above terrns.
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