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IN THE HIGH COURT OF SINDH AT KARACHI

\

f
I)resellt:

MLlustice Mohdmind.l Karim Kha AShi
\lr. lu-litt khddi t llas.oil lu)tio,

Appellarlt

SPL, CRIMINAL A .T. JAIL APPEAL NO.Ii4 OF 2021

'lhe Siate through Mr. Muhamnrarl
Iclbal Awan, Addilional Irrdsecul()r'
Ceneral, Sir1.lh.

Srerl Muhatnm.rLi Imm.rd Lhr(,Lrl,h
Mr. lrfan Ilashir llhutta, Aclvocal(.

llesponLlent

( omplainant

v-

l)ate d I learing. 27 0a.2422

I)alc of A llnorrn.omont 27.1)5 2422

UDCMENT

Mohammad Karim Khan Agha, J. Appellant Rizwan s(xl ot llalaqat was tfl! (l

in the Anti-lerro sm Court No.X, Karachi in Special Case No.322 of 202(l irr

respeci ol lrlR No.695 o1 2020 uneler. seclion 397 /353 /324/1,86 /3a I'l't-: rl w

Section 7 Anti-Ierrorism Act l99T registered at I'S Gulistan-e-Jauhal, Karacirr

and vide impugnecl jud$ne11t dated 30.03.2021 the appellant was ci:;r|jct(\i

and sentence.l as follows:-

1- l-he AccuseLl Muhammacl Ilizwan s/o Muhal-rmad Rafa(lat is
" cofiI)icted" for the offence u/s. 397 t'l'C ancl sentenced to urrdergo
Ii.l. for "07" yeals;

2. 'Ihe Accused Muhammad Ilizwan s/o Muhammad Ilal.(lat rs

further "convictecl" lor the oflence u/s.7(h) ATA, 1997 aLrtl

sentenced to umlergr.l 11.1. Ior-05 years with line oI 11s.2,00,000/-. In
default in payment of sucl, [ine, he s]rall sulIer further S.l. fcrr "01"
year;

AII the above sentences shall run concurrentlv. 'l hc benefit ol Sccliotr
382-8 CI.P.C. is also extended to thc accused froor the date of his drrest.

.1. lhe brici i.icts ot the I)rosr\rti{nr (l1je it1(, ll1.tI t]le complrluirnt S\,.(l

[\luhauurarL hlrnad was going torvxrlls lri\ r,,nr(, ,lll:] oll, rurg l,,h.l fr,r\ff
.ri ab{)ut I l5 p rn. l\hen hc rcachcrl io his house Ii(] was ston ell bi 0,l ptrrLrrrs

,

Ilizwalr soir oI Rafaqat through Mr.
I IaLriLrur-liehman Jiskani, Ad!ocatr'.
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{

oi 02 motorbikes who robbed him of his wallet. This incident was secr by a
poiice mobile of ftj Cuiistan_e-Jaul1al which was on patrol ancl reachcd thc
crime scene. On reaching the crime scene the robbers startecl firing ol1 thr
police mob e and the porice returned firi.g i. serf defence which re,l to onc of
the robbers Rizwan being injur.ecl by firc arm and being apprehended olr the
spot A bank card beronging to thc comprainant syed Muhammad Im,atl
was recovered from the appellant/;rccused liizrvan on the spot \rho 11,.j ,

arrested ancl taken into custocly. Ihis led to an IIR being Iodgeci against the
at cused /appellant uider the aloresaiLl sections oI I,I,C anct A,l.A, 1997.

3. After usual investigation the case wits challotred anrl sent up t(,r. trial
where the accused pleadecl not guilty to the charge and claimecl trial.

4. l'he pr.osecution in order to pr.ove its case examinecl 03 I,Ws and
exhibited various documents. .l,he 

statement of accusecl was recordeLl uider
sectiorl 342 Cr.p.C in which he cieniecl all the allegations levelec.l againsi hilr
ami claimecl that he had been Ialsely implicated by the police in this casr-,
According to him he was lobbed b

r.esrstance he was shot and when thc 
other indivicluals and when he ,ut uir

this f arse case. r re did 
"", *,"" ",,0",11 

ili :il::::ff ,ll,: ::".,,,'il :'
5. After appreciating the evidence on record the fuial court convicted th,
appellant and sentenced hiln as set out earlier in this judgment. llence, thc
dppellant has filed this appeal against his conviction.

ti. Thc facts of the case as well as eviclence procluced before the hial courr
filld an elaborate mention in the impugned judgment datec{ 30_03.2021 passctl
by lhe trial court ancl, ther.efor.e, the si

avoicl cluprication ano unr,".urru., ."'f'J,i 

rnay not bc rePr( uced hc.t'so as t.

7. We have hearcl the arguments of the lcarneci counsel for the appcllatrL,
learned Additionar prosecutor Generar sindh and rearned counsei for: *rt.
complainant who have lully supported the impugned judgment anrl l.u\11
gone tluough the entire evidence which has been read out by the lealnecl
counsel for the appellant.

8. After our r.e-assessment of the
has not proved irs case asainst r.";",:XJ:i]'::.::::,::ril1]:
thr i 'lluwing red\uns-

/
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a) At the time of appellallt's alleged arest on the spot no u,eapon
was recoveled fron1 thc appellant;

l_hat no empties have been recovered Irom tlle c me sccne;

That no policemen was injured, ro bullet l-tt a police mobilc or.
any wall despite alleged encounter going on for about l(l
minutes and at least 10 rounds being fired

Tlut the motorcycle recovereLl at the crilne scene was not linkecl
to the appellant,

With regard to the inju es sustained at the crime scenc a ML(
shows lriackening surrounding the wound which hit the
appellant on the leg which indicates that the Iire was madc
between 0 io 3 fect disiance which is contrary to the prosecutiur
evidence whereby accordiflg to the prosecution evidence Iirillg
was not made at such close range;

In addition, the MLO who examined the accused has not been
examined;

Apparently a bank card belo gilg to ih€ complainarrl v!.rs
tecovered from the accusecl al the time of his arest, howcver,
this was not sealed at the spot and mighi have been Ioisted on
the appellant

That no independent witress was examineti despite this being a
Jdy lighr in,idenr r,rhi.h ocLurreJ uulsiJ,.of the hou,<,,r itrt.
alleged victim whose family menrbers would have bcen
expected to be residiligi

Appellant throughout the case put the clefence which he has
taken in his statement recorded under Section 342 Cr.l,.C. to
each prosecution witness during cross examination which poillts
to potentially some nerit in the defence case;

It is well settled criminal jurisprudenco that the accused ir
entitled to the benelit of cloubt not as a concession but as of right.

b)

c)

(1)

c)

h)

i)

i)

the above te ns
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c)

9. Based on the above .discussion we find that there are numerous cjoub$

in the prosecution case and as such by extending benefit of cloubt to the

appellant he is acquitted of the char.ge, his appeal is allowed and he shall bt:

released unless he is wanted in any other custody case.

l0 'I'he above Special Climinal Anti-'ferrorism Jail Appeal is disposed of in
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