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TU DG ME T

Mohammad Kadm Khan Agha, J' ApPellant Tariq Mehmood son of

Muhammad Sharif was cllaJge sheeted to face his trial in Special Case No'

A45 ot 2013 alising out of FIR No 793 ol 2072 r,ndel section 365-

A/gO2/34 PPC ry'M se.tion 7 ol A-lA 7997 registered at f'S lerozabad'

Karachi and was coflvicted vide impugned judgment dated 10012020

passed by the leamed Judge, Anti-Terrorism Court No I' Kalachi whereby

appellant was sentenced for the offence Punishable u/s 365-A PPC to

undergo R.l. for life. He was also convicted for the olfence punishable

u/s.7(1xe) of ATA, 1997 to undergo R I for life He was also convicted for

the offence punishable u/5.302(b) PPC to undergo R'I for life and to PaY

compensation of Rs.2,00,000/- (RuPees Two Lac) u/s 544-A Cr'P C to the

heirs of the decea,sed and in default oI payment he shall sufler S l for six

months more. He was also awarded sentence for the oflence Punishable

u/s. 7(1)(a) of ATA,1997 to undergo R'l for IiIe with fine ofRs 2'00'000/-

(Rupees Two lac) and in default of payment he shall suJfer SI for six

months morc. All the sentences were to lun concurrently The benefit of

Section 382-8 was also extended to the accused'

Tarid Mehmood son o{

Muh'ammad Shafif ttuough M/s'
Mushtaq Ahmed and Raja

Hassan Nawaz, Advocates.
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2. The brief facts of the plosecution case as narated ifl the FIR are that

on 18.12.2012 at 0010 hours, on the basis of statement u/s.154 CI.P.C. oI

complainant Fayaz Hussain son of Allah Ditta, the FIR No.7 /2072

u/s.365 PPC was registered at PS Ferozabad, Karachi wherein it was

alleged that his son Muhammad Javed, aged about 18 years, student of

B.Com and was studying in National Textile College, near A[ah Wali

Chowaangi, Tariq Road, Karachi on 15.72.2072 at about 8:00 a.m. he left

house in college uniform in order to attend College. That at about 3:00 pm,

mother oI Muhammad Javed called him on his mobile phone No.0303-

2983808 from her mobile phone No.0307-2126275 to which he replied that

his friend was coming from Lahore and they were outside of his college at

Taliq Road and would reach home soon. AJtei one hour the complainant

and his wile made calls on his mobile phone, but the same was Jound

powered of and he did not return back, as such, present FIR was lodged.

3. After usual investigation the case was challaned and fie appellant

was sent up to face tlial, He pleaded not guilty to the charge and claimed

trial.

4. The prosecution in order to prove its case examined 11 PWs and

exhibited various documents and other items. The statemeflt oI accused

was recorded under Section 342 C!.P.C in which he denied all the

allegations leveled against him. The accused neither examined himsell on

oath nor produced any witness in his defence. After aPPreciating the

evidence on record the hial court convicted the appellant and sentenced

him as set out earliei in this judgment. Hence, the aPPellant has filed this

appeal against his conviction.

6. Learned counsel for the appellant has contended that the FIR was

lodged after a delay oI thJee days which gave the comPlainant time to

cook up a false case in collusion with the Police, that there was no eye

witness to either the abduction or the murdeli that it had not been proven

that the body which was rccoveled was that of the comPlainanfls sory that
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5. The facts of the case as well as evidence produced before the trial

cour?find an elaborate mention in the imPugned iudgment dated

10.01.?020 passed by the trial cou and, therefore, the safie may not be

reproduced here so as to avoid duplication and unnecessary repetition.



there was no evidence oI any ransom demand; that no lansom money was

recovered; that nothin8 was lecoveled fron the aPPellant on his arrest;

that the identilication of the aPPellant at the identiJication Parade where

the complainant identified the aPpellant could not be sa{ely relied uPon as

it was not in accordance with the law on conducting identification

paradesi that this was a case of no evidence and as such the appellant for

any or all of the above reasons should be acquitted of the charge by

extending him the benefit of the doubt. ln supPort of his contentions, he

placed reliance on the cases of I(anwar Anwaar Ali, sPecial Judicial

Magi6trate in the matter of Criminal Miscellaneous APPlication No'183

of 2019 in Criminal Appeal No'259 of 2018 (PLD 2019 9uPreme Cou*

488), Muhammad Ayaz and othero v. The State (2011 SCMR 769)' Mian

Sohail Ahmed and others v. The State and others (2019 SCMR 955)'

Javed Khan alias Bacha and another v. The State and another (2017

SCMR 524), Azhar Mehmood and otheis v. The State (2017 SCIVIR 135)'

IGmal Din alias Kamala v. The State (2018 SCMR 574, Muhammad

fafaz v, The State (2012 SCMR 522), Muhammad Yameen alias Raia v'

The State and others (2009 SCMR 84), Muhammad Afzal alias Abdullah

and others v' The State and others (2009 SCMR 436)' Nazit Ahmad r''

Muhammad lqbal and another (2011 SCMR 524, an unrePorted

Judgment of High Court of Sindh in Special Criminal A T A No 306 of

2018 dated 18.01.2022 Syed Aiiaz Shah Qadri v' The Staie, another

unrepo ed Judgment of High Court oI Sindh in SPecial Criminal A T A'

No.2g ot 2006 ,27 &28 of 2007 dated 15 11 2019 Muhammad Shaukat and

another v, The Stat€, Azeem Khan and anothel v' Muiahid Khan and

others (2016 SCMR 274), Mian Khalid Perviz v' The State through

Special Prosecutor ANF and a other (2011 SCMR 522), Orangzaib v' The

State (2018 SCMR 391), Basharat Ali v. Muhammad Safdar and another

(2017 SCMR 1601), Muhammad Zubair and 2 others v' The state (2010 P'

Cr.Ll 1892), Muhammad Fazil v. Bashir Ahmad and another (2009 SCMR

1382), Hayatullah v. The state (2018 SCMR 2092)' Fazal Subhan and

another v. The Slate and others (2019 SCMR 1024, Saiian solangi v' The

state (2019 SCMR 872), Mst. Sughta Begum and airother v' Qaiset

Pervez and othets (2015 SCMR 1142), Muhammad Ramzan and 3 others

v. The State (2011 YLR 2379), Muhammad Tufail v' The State (2013

SCMR 768), Salman Akram Raia and anothcr v' Government of Punjab
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through Chief Secretary and othere (2013 SCMR 203), Abdrl Jabbar and

another v, The State (2019 SCMR 129), Muhammad Akram v. The State

(2009 SCMR 230) and Tariq Pervez v. The state (1995 SCMR 1345).

7, ? On the other hand leamed APG who was also rePreseflting the

complainant fully supported the imPugned judgment and contended that

since.the prosecution had proved its case beyond a reasonable doubt the

appeal should be dismissed.

8. We have heard the arguments of the learned counsel for the

appellant as well as learned Additioflal Prosecutor General Sindh and

gone through the entire evidence which has been read out by the leamed

counsel for the appellant, and the imPugned iudgment with their able

assistance and have considered the relevant lalv including the case law

cited at the ba!.

9. After our reassessment oI the evidence we find that the plosecution

has NoT ploved beyond a reasonable doubt the charge against the

appellant for which he was convicted for the following reasgns;

\

(a) Admittedly the FIR was lodged after a delay of about three days

however in kidnapPing for ransom cases this i8 not always fatal to

the prosecution case as in such tyPe of cases the most usual leaction

is for the loved ones to try and sealch out the missing persons

before lodging anv FIR.

(b) There was no eye witness to the abduction or mulder of the

deceased.

(c) There was no last seen evideflce in respect of the deceased

(d) That the case of the prosecution is that the deceased dressed in
his college unilorm and headed off for College that moming. Yet it
has come on record that there was a strike that day and that the

College was not open which also begs the question how he could

have gone shopping on Tariq Road where the shoPs would also

have been closed.

(e) we are not entilely convinced that the Prosecution has Pioved
thut th" body which was lound was even that of the deceased.

Apparently he was identified by the comPlainant through pictures

oihis teeth as his face was uffecognizable. We hardly consider that

identilication by Photo's of a Peison's teeth by a loved one is a

meaningful way of identilying a dead person. Significantly the

complainant in his FtR states that his son is 18 yea6 of age but most

othei documentary evidence on record place the deceased as being

about 35 years ot age which is a siSnificant djscrePancy ln fact
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when the body was later exhumed no DNA match was found

between the deceased and the comPlainant.

(0 That the medical evidence tends to indicate that the cause af
death of the deceased was him being hit by a blunt instrument to

the head. However no recovery was made of any such instrument

where the body was found or on the aPPeliant at the time of his

alrest,

(g) That the apPetlant had no linkage/connection to the Place

where the body was found

(h) That allegedly the complainant sent a lansom amount by easy

paisa but thele is no evidence of this whatsoever'

(i) That although the comPlainant and his wife and daughter state

ihut u ,u*o* d"*ot d was made and paid at Hyderabad There is

no CDR record to suPPot such a demand being made and no

recording oI such demand desPite the CPLC having Provided the

complainant with the relevant recording equiPment' No SIM was

also recovered from the aPpellant on his a est. In this resPect

reliance is placed on the cases of Azeem I(han (SuPra) and Mian

I(halid Pervez (Supra)

Ii) That there is no evidence where the comPlainant 8ot the alleged

i'Iu.. ,unrorn fro* *hich he allegedly Paid lo the aPPellant and no

ransom amount was lecovered from the aPPellant'

(k) lt i5 alleged that the comPlainant and rwo other of his family

i!-bers *]tnes."d the handing over of the ransom to thc

appellant at Hyderabad but admittedly it was dark and rto hulia of
the appellant'was given by any of the thlee witnes8es to the

hunding over oI ti" lansom. Most surprisingly two of- the

witness-es who saw the rangom being Siven to the appellant did not

appear before the identification parade' VIhat is even of greater

,io,.ifi.un." is that the comPlajnant in his own eviden(e admits

kriowine the appellant and h;ving him lo his house so how wa\ it

possible"for him not to recognize the apPellant and name llim to the
'police especiallv as he co,rld apparently Pick him out at a later

identlficaiion pirude. This aspect of the case was concealcd by the

complainant and his other family members Irom the police which

wou'ld have negated the necessity of an identification parade This

conduct in anlof itself raises doubt as to the identification of the

appellant.

With regard to the imPortance ol an eye witness giving hulia oJ d

suspect the case of )aved Khan V State (20'17 SCMR 524)

co.i.erniog the necessity for an early hulia/descdPtion of an

accused b| an eye witne;s before an identification parade and the

need to stictly iollow the rules governing identification parades

held as unde! at P.528 to 530i

"7, We ha.,e heard the Imrted aunsel and gone fiuough the

rccord. The prosecttiott dise rests on the positioe idzntifcation

proczedings and the Eotensic Sciefice LabottLtory TePort Tohich

I
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states that tl& bullet cas],:E sent to it (whidt was stated to haoe

been picked up from the time scene) was fted ftofi the safie pistol

(which was recooered frofl Raees Khan in another case) We

theret'ore proceed to consider both tlese \spects of the use As

relatds the i.lefltificatiort ProceediflSs and their contAct

therc is a long lifle of Prccedents stati,tg that identification

proceedings flrwt be carelully cotlilucteil' In Ramzan tt

Enperor (AlR 1.929 Sid 149) Perceoal, lC, witjng for the I dicial

Cotttlissioner's Court (the precutsor of thz High Coutt of Sindh)

held that, "The rccogflitio of 4 dacoit or othel offeflder b! a

pe$ot raho has ,rot preoioltsl! seefl hi,,t is,I thi"k, a fonn of

eaideflce, which hos LludYs to be tnke @ith d coflsid'elLble

frfiount of ca tiont beca se fiistakes are akoays possible in

s ch c&ses" (page 749, coltmn 2). In AIim rt State (PLD 1967

SC 307) Conelius Cl, who lud deliocred tlg jttdgflent of this

Cautt, with regard to the fiatLet of identifcatiofi parudes held'

that, "Their lu)itnessesl opPotturlities fol obseruatiofi of the

culpit u)ere er.tuefielT lirnited, T'ley had 
"eoef 

seefl hiil
bejore. They hd.d picked out the assailant at the

identilicatiofl phrddes, bttt therc is 4 cledt Possibilitq atisi'tg

o t of their statenetts thot they were assisted to do 60 blt

being shoutl the occused pe$o earliet Qage 313E) ln L!!

Pasind o. State (PLD 1981 SC 142) Donb Patel l, who had

delioered the judgment of this Coutt, held' thdt, if a tDitfless htld

,tot Sioe n desctiptiofl of the assailLfit i't his statefiefit to

the iolice atrd. identificatio,t took Pl\ce four or fioe t'toflths

.tfter the ,ttulder it |t'o ld, "react agai"st the entbe

prcsec tiofi case" (Page 745C) In a moft recent iudgfieflt of this

Court, lmrafl Ashrif o. State (2001 SCMR 424), athich uns

( thared b1t lftikhar Mllhtmnd Chaudhry J, this Colttt held that'

it fltust be e sureil that the ide tifying @it,,esses finst "flot

see the lcc se.l aftet the colrtttissio'|t o/ the cfi"le till the

idefltificatiorl pdrade is held immetliately a/ter the affest of

the accnsed percofls as earl! as Possible" (page 485P)

8, The Cornplaifiaflt (PW's) hdd ,tot ?nefltiofled d y fcatules

of the ass4'ilaflts either ifl the FIR ot i" his statemettt

rccoiled ufliler sectiorl 767 Cr,P.c' therefore there zoas no

benchnai. agaiflst TDhich to test whether thc dppella'lts'

who he had idettified aftet o|ret " 
yeal of the *ime' atd

who he had fleetingty seen, u)ere itt foct the actual culpits'

Neither of the tuo Magist'?tes had certifed that in the

identifation ptoceedings the othet persotus, ar1ofi1st uhoat the

oppeliants aere placed, uere of silltilar age, heiSht' buill nrul

colouinS. The nai obiect o/ ide tification proceedings is to

enable i u,itness to 1trcPe y idefltify a pe$ofl inoolocil in a

cine bflil to eal de the possibility ol tt wituess si'nPly

confifltin| a faittt recollection ot i'fipftssion' thal is' of an.

{
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old, youag tall, short, fat, thit, dork ot f@ir suspect. Therc is
yet aflother aspect to the matter of identifcatiotl ol the lpits of
'this case, The Cot plaifirlt |1ad ltafied fltlee othrr persons uho
could rccognize thz assailants, but he did not fiefition Subedat

Mehmood. Ahmad Khan (PW-6) as otle of them, Nonetheless

Subedsr Mehmood Ahmad Khan came fonoatd to identif! the

appellnnts. Significd tly, none of th4 thtee pelsofls
,flefltioneil bV the Cornplaifiafit pafiicipated ifl thc
idefitificatiofl ptoceedings afid t<oo werc ftot euefi produceil
.ts witnesses bV the Prosec tio . Dhing the idefitificdtiofl
prcceedbrgs both the appellants had i,lfonne.l the
M.tgistrates ulho u)eru corlductifig the identificatiolt
proceedings, afld beforc the identilicatiot proceeditgs
corfifieficeiL thdt thelt had earliet beefl sho@fl to the
zoitnesses. The Magistrates recorded this obiectiofl of the
aqellafits ifl their leports bltt s tptisifigly did flot atte d to
it, tt)hich cafl ofiI! be cqtegolized as a seious lapse ofl theit
part. Thereforc, fot all these leasofis feliaflce cafifiot be

placed upott the rcpott of the identificatiofi proceedigs ifl
which the aryellaflts werc ide tifie.l.

9. As regatds the idefltifcatiotl of the appellants before the

tial court W Nasir Mehboob (PW-\), Subedar Mehmood Ahmed

Khafl (PW-6) AND ldress Muhamntad (PW-7) tlhat too will not
assist tlte Prosecution because these witfiesses had a number of
opportunities to see thefi before tfuil statefiellts were recorded. Ih
SIal? o. famlan (PLD 1985 SC 1t. fh? fltajonly judgnent olttui,lt
uas nulhotpd by Ajmal Mian J, the learned judge had held lhat
afi i.letiificatiot, paraile uros fiecessory tuheh the uitness
orly hdd a fleetirlg glitflpse of afl .tccused rDho TDas d

straflgel as corltporcd to aot dccuseil vrho the witfless had
prcoiousl! net q nufiber of titfles (page 25V). The same

principle was followed. in the unanimous judgme t of this CourL,

delbered. by Nash Aslan Zahid ], it tlv case af Muneer Ahmad o

State (1998 SCMR 752), in which case fhe abductee had remained

with the abaluctors for sorke tirne a1ld on $eoer,rl occasions had seen

their faces. Ifl the pfesett type of case the culpits roelc
lequifed to be identilied thtough prcper identification
proceeilings, ho@eoef, the tdftfiet in @hich the

idefltificatio prcceedings roerc co il cteil taise setious
doubts (as roted abow) on the qedibility of the prucess,

The idefiificotiot of the appellants in co tt W cye-

@ittesses ulho hail seefl the culpits fleetingly ofice zaould be

iflco seq entiil," (bold added)

The recent supreme court case oI Mian Sohail Ahmed v
State (2019 SCMR 956) has also emphasized the care and caution
which must be taken by the courts in ensuring that an unknown
accused is correctly identified. In fact such extla care and caution in

I
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relying on identifiiation parades is an accepted globat phenomefla
in most ciiminal juisdictions as the possibility oI deliberately or
mistalenly picking out a wrong person from afl identification
parade and sending an innocent man to iail or in this country
potentially to the gallows is very much recognized and thus most
ju sdictions (including Pakistan) have put in place mandatory
guidelines to Featly limit the clMnces of such incofiect
identification.

In this case we note that the rules governing a safe identification
pamde were aiso largely not followed as lor instance all of the
durrmies were different and not the same which would make the
appellant stand out and no CNIC'S fi address was taken ffrom
most of the dummies. In this tespect reliance is Placed on the case

of Kunwar Anwar Ali (Supra)

Even in the identification parade the comPlainant gave no speci(ic

role to the appellant although such role was later given in evidence
by the complainant. In tlts respect reliance is Placed on the case of
Azher Mehmood (Supra)

Thus, keeping in view the above discussion we have doubt that the
complainant coffectly identified the apPellant as the Pe$on who he

handed over the ransom to if he even did hand over any ransom.

(t)The CDR is not of much assistance to the Prosecution case as

there appears to be only one call to the complainant and this lvas

on lshDecember before any ransom demand was made and

otherwise the CDR does not link the aPpellant to the comPlainant.

(m) We also find that a number of Prosecution witnesses have

made substantial improvements in their evidence at trial e.8. PW 3

Mahnez Anjum who was the sister of the deceased which castes

doubt on the reliability of their evidence. In this resPect reliance is

placed on the case of M{hammed Fazil (supra).

(n) The appellant's conlession belore the Police is inadmissible in
evidence and the appellant was not taken before a magiskate to
have his coifession recorded.

(o) Tl.re fact that the appellant allegedly took the Police to the Place
where the body was discovered is idelevant as the police already
knew whele that place was and had already removed the body. In
thi6 respect reliance is placed on the case of Hayatullah (Supra)

10. lt is a golden Principle of criminal jurisprudence that the

ptosecution must Prove its case against the accused beyond a reasonable

doubt afld that the benefit of doubt must go to the accused by way of ri8ht

as opposed to concession. In this respect reliance is placed on the case oI

Taliq Pervez v/6. The State (1995 SCMR 1345).
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11. Thus, for the reasons discu8sed above by extending the benelit oI

the doutt to the appellant the appellant is acquitted of the charge, the

impugned iudgment is set aside, the appeal is allowed and the appellant

shall be released ur ess wanted in arry other custody case.

72. The appeal stands disposed of in the above teflns.
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