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Mohammad Karim Khan Agha, J. ApPellant Muhammad lshaque alias Bobi

alias Hussain was charge sheeted to face his t aI in SPecial Case N o 39 ot 2017

(New Special Case No.25 of 2019) adsing out of FIR No 157 oI 2014 under

section 302/34 PPC registered at PS Gulshan-eJqbal, Karachi The appellant

was convicted vide impugned judgment dated 21122020 Passecl by thc

Iearned Judge, Anti-Te olism Court NoXVI, Kalachi whereby he was

awarded f ollowing sentences:

a) For causing death of the deceased Advocate Waqar Nadeem Shah'

punishable under section 302 t/w 34 PPC the Present accused

i4uhammad Ishaque @ Bobi @ Hussain s/o Muhammad Ibrahim is

sentenced to death subrect to confirmahon by this court;

b) For causing death of the deceased Advocate Waqar Nadeem Shah'
' 

punishable under section 7(a) of the Anti-Terrolism Act, 1997, the

present accused Muhammad Ishaque @ Bobi @ Hussain s/o
i\'luhammad Ibrahim is sentenced to death subject to conlirmation

by this court;

c) For the act of terro sm committed by the accused, punishable u/s
7(1)(h) o{ Anti-Terrorism Act, 1997, the accused is hereby also

se.ttLttced to undergo RI for (10) ten years, and to Pay fine of

Rs.50,000/- (fifty thousand).

d) The accused i5 directed to Pay an amount of Rs 2,00,000/ - (twq lacs)

to the legal heirs of deceased as comPensation, as provided untter

Section 544-A Cr.P.C. and in default oI such Payment the accused

shall undergo SI for six moflthsi
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e) The property of ihe accusecl is directed to bc forfeitcd as requilcel
u/s 7(2) of Anti-Temorism Act,1997.

However, the benefit of Section 382-8 Cr.P.C. is extencled t() the

appellant.

2. The bdef facts of the prosecution case a sing out of FIR No.757 /201,4

lodged by complainant Raees-ul-Hassan arq that he was residing with his son

Waqar Nadeem Shah Advocate in House No.FL/8-1/B, Gulshan-eJqbal,

Karachi. On 10.04.2014 his driver came to his house with shouting that while

Waqar Nadeem Shah was going to his office in car No.AUD-550 Toyota

Corolla black colour with his d ver Zahoo! and reached at Excellency Beauty

Parlour, Shabbir Ahmed Usman road, Karachi, four unknown accused

persons opened fire upon him, resultantly he received serious firearm injurics

as inlormed by driver Zahoor. Accordingly his younger son Kashif took him

to lbn-e-S€ena Hospital where his son Waqar Nadeem Shah was declarc(l

dead, accordingly the FIR was registered against unknown accused persons

for the above .rime.

5. After appreciating the evidence on record the trial cout convicted the

appellant and sentenced him as set out earlier in this judgment. Hence, the

appellant has liled this appeal against his conviction.

6. The facts oI the case as well as evidence produced before the trial court

find an elaborate mention in the impugned judgment dated 21.02.2020 passed

by the tIial court and, therefore, the same may not be rcproduced here so as to

avoid duplication and unnecessary repetition.

7. Learned counsel for the appellant has contended that therc is no

evidence against him except the sole eye witness whose evidence cannLrt L.r

safely relied upon in terms of identifying the appellant as the person who

fired upon the deceased espe.ially as the identification parade was carried outI
M^&rs Page 2 oI8

3. After thorough inveBtigation the matter was challaned and the

appellant was sent up to face trial. He pleaded not guilty and stated that he

was implicated in this case falsely with mala,fide intention.

4. The prosecution in order to prove its case e\amined 0q PWs dn(l

exhibited vadous documents. The statement of accused person was rccordcd

under Section 342 Ci.P.C in which he denied all the allegations leveled against

him. He did not give evidence on oath o! call any DW in support of his

defence case.
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after a pedod of two years and the identification Parade was not conducted irl

accordance with the law; that his conJession before the Police was of no

evidentiary value; that no tecovery v/as made from him and thus for any or all

of the above reasons the appellant should be acquitted of the charge by being

extended the b€nefit of the doubt. In support oI his contentions he Placed

reliance on the cases of Hayatutlah vs. The State (2018 SCMR 2092), Noor

Islam vs. Ghani ur Rehman and another (2020 SCMR 310), Gulfam and

another vs. The Stare (2017 SCMR 1189), Muhammad Akram vs. The State

(2009 SCMR 230), Fazal Subhan and another vs. The State (2019 SCMII

1027),Manzar ullah vs, A68har and 3 others (2018 YLR 1508), Muhammad AIi

vs. The State (PLD 2012 Sindh 272\, Faisal Aleen vs. The state (PLD 20lt)

Supreme Court 1080), Shafqat Mehmood'and others vs. The State (2011

SCMR 537), Alim vs. The State (PLD 1907 SuPreme Court 307), Lal Pasand vs.

The State (PLD 1981 Supreme Cotlll 142), Province of Puniab throuth

Education secretary and another vs. Mufti Abdul Ghani (PLD 1985 Supreme

Court 1), Muneer Ahmad and another vs The State (1998 SCMR 752). Mian

Sohail Ahmed and others vs. The State and others (2019 SCMR 956) anel

Tariq Pervez v6. The State (1995 SCMR 1345).

8. On the other hand, leamed Addl. Prosecutor General Sindh has fulll'

supported the impugned judgment and has in Particulal contended that the

sole eye witness has correctly identified the aPPellant as being the Person who

fired on and murdered the deceased and his identification evidence could be

safely relied upon especially as he picked out the aPPellant from an

identification parade with a specific role; that empties were recovered at the

scene along with blood from the car in whibh the aPPellant was shot and thc

car itself; that the medical evidence fully supported the eye witness eviclence

and as such the piosecution had Proved its case against the accused beyond a

reasonable doubt and as such his appeal should be dismissed. In suPPort o[

his contentions, he placed reliance on the cases of Muhammad Ismail vs The

State (2017 SCMR 713), lslam Sharif vs. The State (2020 SCMR 690),

Muhammad Zaman vs. The State (2007 SCMR 813), Farooq Khan vs. The

State (2008 SCMR 917), Sajid Sohail vs. The State (2009 SCMR 356), Khadim

Hu6sain vs. The State (PLD 2010 Supreme Court 669), Muhammad Ehsan vs.

The State (2006 trMR 1854 and Sotat Ali Khan vs. The State (2002 SCMR

820).

9. We have heard the arguments oI the learned counsel for the aPPellani

as well as leamed Additional Prosecutor General and have gone through thr

I
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entire evidence which has been read out by lealned counsel for the aPPellarrt,

and the impugned iudgment with the able assistance of leamed counsel and

have considered the relevant law including the case_laws cited at the bar'

10. Based on our reassessment of the evidence of the PW's esPecially the

medical evidence and other medical rePorts including the Post mortem rePort

oI the deceased, recovery of empties and blood and car which the deceased

was shot inside of at the c me scene we find that the prosecution has Proved

beyond a reasonable doubt that waqar Nadeem Shah (the deceased) was shot

and murdered by firealm on 10-04.2014 at about 0835am near Excellency

beauty parlor Block 07, Gulshan-e-lqbal, Katachi.

11. The only question left before us therefore is who murdered the

deceased by firearm at the said time, date and location?

72. After out reassessment of the evidence we find that the Prosecution has

proved beyond a reasonable doubt the charge against the aPPellant except

under the ATA {or he was convicted Io! the Iollowing reasons keePing in view

that each ciiminal case must be decided'on its own Particular facts and

circumstances;

(b) We find that the Prosecution's case Primarily rests on the sole evc

wihrcss to the rnurder of the deceased and in particular his correcl

identification of the appellant as the person who shot and murdered tht
deceased whose evidence we shall consider in detail below;

(i) Eye witness PW 4 Zahoor Ahmed. He was the driver of the

deceased in his black colour corolla. Accolding to his evidencc

as per his routine he reached the home of the deceased nt
1

'q\

(") That the FIR was lodged after a delay of one day. Ihe reason for

the delay in lodging the FIR was that the comPlainant had to lecci\,c

the dead body of the deceased at the hosPital after its Postmortem 'rr1rl
then a(ange its burial and therealter the FIR was lodged. We find it
quite natural that when a father's son is murdeled he would be in Sreat

shock and grief and his first Priority would be attending to his sorr's

funeral as in this case there after the FIR was immediately lodged. As

such any delay in lodging the FIR has been fully exPlailrt'd.

Importantly the FIR is against unknown Persons and as such there was

no;ttempt io falsely implicate the accused or any other Pelson or else

the accused would have been sPecifically named in the FIR

Furthermore, the complainant had no enmity with the accused and hacl

no rcason to falsely implicate him and as such we find that the delay in

lodging the FIR is not fatal to the Prosecution case as the delay has becn

expiained, the accused was not nominated in the FIII and as such the

deiay in Iiling the FIR has not benefited the Piosecution or Prejudiced
the accused. ln this respect reliance is Placed on Muhammad Nadee

alias Deemi v, The State (2011 SCMR 872)



0745am and dropped the deccased's son at school and thcn

retumed to the home of the deceased about 20 minutes lator.

The deceased got in the car at his home and they proceeded to

court. After about one and half minutes of leaving the deceasetl's

house a cycle rickshaw came in Ilis way which caused him kr

slow down and then fiting commenced. He saw at the back seat

that the deceased had received 3/4 fire shots by one person

who he saw firing at the deceased. The total accused were four.

He reversed back to the deceased home where the deceascd s

brother boarded the car which he then drove to the hospitil
where the deceased was pronounced dead.

The witness was not a chance 'lvitness as he was the driver of the

accused who came to drive him to courl anJ a\ such $J'.r
natural witness as corroborated by PW 2 Rais-ul Hasan who w.ls

the complainant in the case and the father of the deceased. llo is

named in the FlR. He gave his 5.151 Cr.PC eye witness statement

within a day of the incident and there have been no material

improvements in it from his evidence. He was not related to thlr

deceased and was an indePendent witness who had no reason kr

falsely implicate the accused. It was a day light incident and as

the firing was from close range the witne6s would have Sotten
a good look at the accused for a reasonable Period of time. Lle

picked out the accused at an identilication parade with a sPecific

role about 2 years after the incident as coroborated bv PW I

Imtiaz Ali who was the judicial magistrate who conducted thc

identification parade about 12 days after thc arrest of the

accused which delay has been elPlained in the evidence. E\ err

otherwise the slight delay in holding the identilication Paralie is

not of much consequence and in this resPect reliance is Placc(l ()n

the case of Mqhammad Zaman v. The State (2007 SCMII

813).Although two yearc might seem quite a long time il
tlanspircs from the evidence that the eye witness was

constantly in contact with the Police after the incident and

looking at photo'6 of Potential susPects as accordint to him he

aould recognize the accused if he saw him again and as such

based on the particulai facts and circumstances oI this cas. $'!
do not Iind the two year laPse between the incident and thc

identiJication parade to be of much consequence. ln this resPcct

reliance is placed on the case of Solat Ali Khan (Supra).We alstt

find that all piocedural lequireme.ts were in Place during thc

identification parade. The eye witness gave his evidence in n

nafural and skaightforward manner and emerged undented

from a lengthy cross examination and as such we have no reasorr

to doubt his evidence.

Thus, {or the reasons mentioned above, whilst being on cautiul,
we find the evidence of the eyewitness to be reliable,

hustwothy and conlidence irupiring and we believe the same

especially with regald to the correct identification of the

appellant as the person who shot and murdered the deceased

and can convict on the evidence of this eye witness alone though
it would be oI assistance by way of caution if there is sonnl

corroborative/ suPportive evidence- In this resPect reliarl..' i\
placed on the case of Muhammad Ehsan v. The State (2004,

SCMR 1857). As also {ound in the cases of Farooq Khan v. The

State (2008 SCMR 91f, Niaz-ud-Din and another v. The State
,
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Thus, based on our believing the evidenae of the Pw eyewitness

especially in terms of him correctly identifying the aPpellant as the

person who murdered the deceased what other
supportive/coroborative material is there against the aPpellant? lt
being noted that coffoboration is only a rule of caution and not a rule of
law. In this lespect reliance is placed on the case of Muhammad Waris
v The State (2008 SCMR 784)

and another (2011 SCMR 725) and Muhammed Ismail (suprtr)

That what is of significance is the quality oI tl,e evidence and not

its quantity and in tlis case we find the evidence of this sole cvc

witness to be of good quality and believe the same esPe.ially in
terrns of the correct identification of the accused who fired on

and murdered the deceased.

I

(c) That the medical evidence and medical rePorts as discussed above

fully support the eye-witness/ Prosecution eviden e. It confirms that

the deceased was hit at least 3 times by Iirearm bullets and in rnost

cases in the head as dePosed by the PW eye witness Zahoor Ahmed.

(d) That the car which was recovered by the Police was the car which
was driven by the d ver (eye witness PW 4 Zahoor Ahmed) ancl irr

which the deceased was shot in whi.h as Per exhibited Photogaphs
had bullet marks and also had blood stains inside which lead b a

positive chemical report and emPties were also recovered fron the

sPot.

(e) That it does not aPPeal to logic, commonsense or reason that a fathel

would let the real murderer of his son get away scott free and falselv

implicate an innocent pelson by way of substitution. ln this resPect

reliance is placed on the case of Muhammed Ashraf V State (2021

scMR 7s8)

(0 Most of the relevant Police enhies have teen exhibited concerning

the shooting and muider which fully suPport the Prosecution's case

(g)That the police PW's had no enmity or ill will iowards the aPPcllnrrt

and had no reason to falsely implicate him in this case and in such

circumstances it llas been held that the evidence of the Police PW's car
be fully relied upon and as such we lely on the Police evidence. In this

respect reliance is placed on Mu6htaq Ahmed V The State (2020 SCMR

474\.

(h) That all the PW's are consistent in theit evidence and even if there

are some contradictions in thefu evidence we consider these

contradictions as minor in nature and not mateiial and certainly not oi
such mate ality so as to effect the prosecution case and the conviction

of the appellant. In this resPect reliance is Placed on the cases of Zakir
Khan V State (1995 SCMR 1793) and Khadim Hussain v. The State

(PLD 2010 Supreme Court 569).The evidence of the Pw's Provides a

believable corroborated unbtoken chain oI events from the drivcr
taking the deceased to court to the deceased being fired uPon whilst he

was in the car to the eye witness seeing and recognizing the accuseLl as

the pe6on who he saw firing uPon the deceased then to deceased being

pronounced dead on arrival in hosPital due to firearm iniuries Lo th(,
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arest of the aacused to the identification of the accused before the

identif ication parade.

(i) That the appellant was already under arrest in a similar tyPe case

which indicates that he had a propensity to commit such like crimcs.

0) The fact that no pistol was recovered ftom the accused is irrelevant
as when he confessed he was already in custody in another case so he

would have got dd of the murder weapon before he was a(ested in the

(k) Undoubtedly it is for the prosecution to prove its case against the

accused Lreyond a reasonable doubt but we have also considered the
defence case to see if it at all can caste doubt on or dent the Prosecutidl
case. The delence case is simply one of false imPlication by the Police.
The appellant did not give evidence on oath and did not Produce any

DW in support oI his defence case or produce any other evidence
which could dent the prosecution case. Thus, for the reasons mentioncd

above we disbelieve the delense case as an afterthought in the Iace ol a

reliable, lrust worthy and con{idence insPiring eye witness anci othcr
coroborative /supportive evidence against the aPPellant which has not

at all dented the prosecution case.

13. Thus, based on the above discussion especially in the face o{ reliable,

trusrworthy and conJidence inspjring eyewitneqs evidence an,l orher

corroborahve/supportive evidence mentioned above, we have no doubt that

the prosecution has proved its case against the apPellant beyond a leasonable

doubt lor the offences for which he has been convicted and hereby maintain

his convictions and sentences except with regard to the ATA o{Iences for

which is he is acquitted for the leasons set out below

74. We do not find that this case falls within the Purview oI the ATA as

delined by a larger bench of the Supreme Court in the case of Ghulam

Hussain V State (PLD 2020 SC 61) where in essence for theL to be an act of

terrorism there had to be an object, intent, PurPose and design to cleate terror

on account of such act. Whether people were terrorized as a by product of the

act did not convert the act into one of terrorism nor the fact that it may have

been of a paticularly brutal natule. Based on the Particulai facts ancl

circu$stances of this case it appears that the offence was simply a murder by

way of target killing which had no object, intent, PurPose or desiSn to create

teror and as such the appellant is acquitted of all offences under the ATA

15. With regard to sentencing in the case of Ghulam Mohy-ud-din V State

(2014 SCMR 1034) it was held that where the Prosecution had Proved its case

beyond a reasonable doubt in a caPital case where there were some very

minor doubts but not sufficient to Prcvent the prosecution lrom discharging

,
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its burden of proof, as in this case, where the alternate sentence of lile

imprisonment is available based on the pafticular facts and circumstances of

each case it is some times prcferable to preserve lile as we find in this case and

as such reduce the death sentence handed down to the apPellant to RI for Life.

1-6. As such the appellant is convicted only under 302 (b) Prc r/w 34 PPC

and sentenced to RI for life with the confirmation reference being answered in

the negative. However he shall be liable to Pay the legal heirs of the deceasetl

RS 200,000 u/s 544-A Cr.rc and in default of such Payment the accused shall

undergo SI for six months. He shall however have the benefit of 5.382 (B)

C!.PC and any remission available to him under the law now that the

appellant has been acquitted of the ATA offences.

17. The appeal is partly allowed in resPect of the ATA offences and

dismissed in respect of the PPC offences except as modi{ied above in terms of

sentencing and the confirnration reference is answered in the negative.

18. Tl1e appeal is disposcd of along with confinnation rcfcrence in the

abovc terms.
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