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Mr.Iustice Mo Knrirfi Kh.ut Aeh.t
MLlusti.e Khailinl Hussoitt Tu io

Appellant: Irfan @ tamba son oI Abdul, ttuough Mr. TaJiq
Mehmood A. Khan, Advcate.

For State Mr. Abrar Ali Khichi, Addl. P.osecutor
Gencral Sindh.

Date ofhearing: 24.91.2022

Date of announcemer t: 21.fi.m22

GMENT

Mohammad Karim Khan Agha, J,- Appelant lrlan @ Lamba has

preferred this Crimiial Appeal against the impugned judgment dated

21.02.2020 pas"sed by the learned 1d Additional S€ssions ,udge, Central,

Karachi in Session Case No. 8 of 2019, F.l.R. No.295 of 2019 u/s. 6/9<,
CNS Act 1997 oJ I5 Nazimbad Karachi whercby the appellant has been

convicter.i snder section 265-H(ii) Cr.It for olfence u/s. 9-C CNS Act,

1997 and sentenced to sulfer R.l. 04 veaIs 04 months and to pay fine of

Rs.20000/- and in default of payment he shall further undergo S.l. of 06

months.

2. The brief fact8 of the prosecution case as per FIR No.548/2019 are

that complainant ASI Fasihullah of PS Nazimabad Karachi has arrested

accused Irfan @ Lamba on 12.10.2019 at 0700 hours at KMC School near

Kathiwad Mohalla, Nazimabad No,3, Karachi and recovered Chats

weiShing about 1120 grams and cash amount as drug proceed of Rs.,l30/-

cash Rs.200/- only and lodged such FIR u/s.6, 9(c) CNS AcL 1997.

3. AItet usual investigations a formal charge vras framed against the

accusd to which he denied all the allegatioru leveled against him. He

claimed to be an innocent and played for trial.,
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4. The prosecution to prove its .a8e examined 04 PW's who exhibited

various documents and other items in support of thc plosecution casc

whcle alter the proBecution dosed its side. The appellant recorded his

statement unde! s€ction 342 CI.PC wherein he denied all the allegations

again8t him. He did not examine hirnseu on oath or call any DW in

support of his deferrce case.

5. Leamed Judge of the trial coutt aJter heaiing the learned counsel

for the appellant and assessment of euidence available on rccord, vide

judgment dated 21.02.m20, convicted and sentenced the appellant as

stated above, hence this appeal has been filed by the appellant against his

convi.tion. It i$ noted that the appellant was released on bail by this courl

pending the decision on his appeal by this court.

5. The facts oI the case as well as evidence produced belore the kial

coutt find an elabolate mention in the impugned ,udgment, thercfore, the

6ame arc not reproduccd hete so as to avoid duplication and unnecessary

repelition.

7. Leamed couisel for the appellant has.ontended that the appellant

is completely lnnocent and has been falsely implicated in this case; that

S.21 of the CNS Act had been violated as an unauthorizcd officer had

inl,estigated his case; that there was a delay oI2 to 3 days in sending the

recovered narcotic for chemical examination and that the prosecution had

failed to prove sale custody of the narcotic from the time of its recovery to

the time it wa5 sent for chemical examination; that there wa6 no

independent mashi! in violation of 5,103 Cr.PC and as such for any or all

of the above reasons the appellant should be acquitted of the charge by

being extended the benefit of the doubt. In support of his contentiois he

has placed reliance on the cases of Qaisei Khan v The State (2021 SCMR

363), Abdul chafoor v The State (2m3 C Cr. L J 1185), Mulran Ian v The

State (2020 P Cr. L J 88), Khalid Nawaz v The State (1998 P C!. L .J 2008),

Naiam Khan v The Stare (2006 p Cr. L J 1664) and Imdad Ali Junejo v

The State (2002 P Cr. LJ 1086).
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8. On the other hand leamed Additional Pros€.utor Ceneral Sindh for

the State has fully supported the impugned iudgment and in pa.rticular

has contefided that it is well settled by now that an unauthroised

investigating officer who investigates a narcotics case will not lead to an

acquittal as this is a curable defect that there was only a delay of 3 days in

sending the narcotic to the chemical exa$ine! which delay has been iully

cxplained; that during this time the narcotic was kept in safe custody and

all the PW's corroborrte each othei in all material respects and can be

fully relied upon and as such the appeal should be dismissed. ln support

of his contentions he has placed reliance on the cases of MshaEr$ad

Hanif v The State (2003 5CMR 12i4, Muhammad Youtur v Mst.

Perveen.liae Mano (2007 SCMR 393) and GuI Alam v The State (2011

scMR 624).

9. We have heard the arguments of the leamed counsel for the parties,

gone though the cntire evidence which has bcen read out by lcarned

counsel for the appellant, and the impugned iudgment *'ith thet able

assistanc! and have considered the lelevant law including the case law

cited at thc bar.

10. AJter our reassessment of the evidence we find that the prosecution

has provcd ib case beyond a reasonable doubt against the appellant for

the following reasonsi

(a) That the FIR was lodSed with promptihrde giving no
time Ior concoction and the 5.161 C!.PC statements oI
the wihese{s wele also lecorded plomptly which were
not signiJicantly improved upon by ary PW at the tirne
of giving evidence.

(b) That the appclant was anested on the spot with the
narcotics in his posscssion and was thus caught red
haided.

(c) tt is not relevant that an unauthorized investigating
oflicer carried out the investigation when the raid had to
be made on short notice and there was no time to seek
the required permissions under S.21 CNS Act 198 . In
this lespect reliance is placed on the case of Muha$tned
Hanif (Supla).
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(d) That the arrest and le.ovcry was made on the spot by
the potce whose evidence fully corroborates each other
in all material respects as L'ell as the prcsecution case. lt
is welt settled by now that the evidence of a police
witlcss is as re]iable as any other witness provided thnt
no enmity exists between them and the accused and in
this case no suggestion oI enmity has been made against
any PW. Thus we believc the police evidence and rely
upon the same which is coroborative in all material
respects. Reliance in this respect i6 placed on the case of
Mustaq Ahmed V The State (2020 SCMR 47.r)

(e) With regard to safe custody we note that the narcotic
after its lecovery was taken shaight to the Malkana and a
Malkana entry was duly exhibited. Thc narcotic was
releascd to PW Sakhi MulEmmed who attempted to take
it to the chemical lab fol testing on the same day however
the lab was closcd so he returned the narcotic to the
Malkana (or safe keeping. The next day was a holiday so

he took the duly sealed sample to the chemical examiner
the next day.lt is noted that the rules which set down the
time in which the narcotic is to be taken after recovery to
the chemical examinc! are only directory in nature and
not mandatory and that the narcotics should be delivered
for chemical examination r.,r'ithin 72 hourc oI their
recovery which has been done in this case rvith thc delay
explajned. We a.lso find that the narcotics were kepi m
safe custody from the time of their recovery until they
were taken for a ctlelnical test especially as no allegatiol
oI tampering has even bcen made in respe,rt oI the
recoveretl narcotics. In this rcspect rcliance is placed on
the Supreme Colrrt case oI Zahid and Rlaz All V State
dated G-00-2020 (utueported) in JaiI Appeal No.172 of
2018. Although this case concerned rape since it
concemed the safe custody of certain swabs being sent to
the chemical examiner w€ conside! its findings to be
€qually applicable to the sale custody oI narcotics being
sent to the chemical examinq which held as under at
para 5 in material part;

"Tlu dronical exaniner's repott produed by lhe lady
doclot stalls tluf the *als af specinefis set,J lor
cl@micol e fiinaho utere receia,wl intnct ufld it Toas

tl,t chefiical erofibet utho had btukci ope tlu seaLs,

thercfore, llv conte tion of the Nlitioners' learied
co!fisel ftgatding llv :safe transr ission of lhe

srycirtens is disceu t .l bolh by lhis loct as ucll as by
the lutt tlal no q.estion was ptt regnrding lampeing
of the $i.l eals."

(D That the chemical report was positive and the relevant
protocols for tcsting wcre followed.
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(g) That tfure are no major conhadictjons in the evidence
of the PW's and it is well settled by now that mino!
contradiction-s which do not effect the rnateriality oI the
evidence can be ignored. In this resPect rcliance is Placed
on Znkt Khan V State (1995 SCMR 1793).

(h) That although no indepefldent mashir was associated
wilh the arrest and reaovery ol the appellant and naraotic
5.'103 Cr.P.C is excluded for offerues Ialling under the
Control of Narcotic Substarces Act 197 by viltue of
Section 25 of that Act. In this resp€\ct reliance is placed on
the ca5e of Muhammad Hanif (suPia).Even otherwise as

pcr evidence on record no indePendent Pelson \'.ls
prepard to become mashir due to ,ear of druB dealers

(i) That in dealing with narcotics cases the courts are

supPosed to adoPt a dynamic aPProach and not acquit
the accused on technicalities. In this lesPect reliance is
placcd on Ghualm Qadir v The State (PLD 2006 sC 61)

which held as under at para 8 P.66.

"We ote nol agrceablt rith tltc conlz tion of the

learncd rcurLsel beL:ause fact rcfiains that "PoPFy

Flouers" taere hund lying o tlle toof of thP tchicle
tlgrcbft, tle lech icality, u,llich is beinS Ntnted
out hy tttc lrarned coun*l, ould tot be s4fici?nl
to acquit hir/. tn additlon to it in such-Iika
cases Coutts arc suryoseil to .lispose of thc
n@tter auith ilynamic apyrodch, irrstead oJ

acquittlng the dnrg pdilillefi ofi tecttni.alitiasl
as it has bee held bt /1993 SCMR 78 o t
(PLD 7996 5c 305"). (bold added)

0) That about 10 FIR's have been exhibited b1' the

prosecution where the aPPellant has been booked in
similar typc ca,ses which tends fo show that he is a

narcotics dealer o( a small nature which is corroborated
by the fact that he was arresbed ncar a school at 07am in
the moming just befole school oPer ng houis which
gives a stlong indication that he might have been dealing
his drugs to school children which is a Particularly
replehensible and heinous act.

11, Thus, for the rcasonr mentioned above, wc find tllat the

prosecution has proved its case beyond a reasonable doubt againsl the

(k) 1'\o doubt it is for the prosecution to Prove its case agairst ihe

accused hyond a lea.gonable doubt but we have also considered
the defense case which is one of fahe implication simPliciter which
we disbelieve in the face of reliablg trust worthy and confidence
inspiri-tlg prosecution evidence.
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appellant and as such the impugned judgmEnt is upheld and the aPPeal is

dismissed.

72. These are the reasons Io! oul short order of even date which lor

case of refelence is set out below:-

"We ha@ hxnrd leamed counsel lor lhe aryllanl tnd
liantd Addihonal Prcse lot Cefieral Sindh. For thr
reailn lo bc recofiled latel uE herery dismiss his aryaL
The appellnL fes.nt on bail, shall be likcn into eltstody
in otiler to eraa out lhe refitinifig se tlflce',
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