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IUDGMENT

Molnnrmad Karin Khan Agha, 17 Appellants Hayatullah S/o Saeed Muhammad

and Ahmedullah S/o Muhammad Lal were tried before the Court of VII Aclditional

District & Sessiors ludge/ Additional Model Criminal Trial Court, Karachi West in

Sessions Case No.2600 /2022 (Old No.03/2016) arising out of Crime No.273 t:f 2015

U/s.6/9(c) CNS Act, 1997 registered at PS Gulslian-e-Maymar and virle juclgmcnt

dated26.10.2022, the appellants were convicted U/s 265-H(ii) Cr.P.C. for the offence

U/s 9-C Control of Narcotics Substance Act and sentenced for life inrprisonrnent

and fine of Rs,i00,000/- (Rupees One Lac) cach ancl in default of payment of fine,

they would suffer further simple imprisonment (S.1.) for six months. However, the

benefit of Section 382-8 was extenc{ed to the appcllants.

2. The brief facts of tlrc prosecution casc arc that the complainant SHO/SIP

Atrdullah Bhutto of PS Gulshan-c-Maymar alongwitlr othcr police officials left ftrr

patrolling in the police mobile. When they reachecl at MDA cut Northern by-pass

Gulshan-e-Maymar, they started snap checking of the vehicles. During snap

checking, the complainant received spy information that one Hino truck bearing

No.TKQ-533 was coming from Hub Chowki by way of Northern by-pass ancl going

towards New sabzi Mandi in which an apple consignment was loaded and uncler

the consignment of apples, the sacks,/boras of narcotics were loaded. On reccipt of
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sueh lnfornrnllotr, lhc conrplnlrrnrrt nlorlcrl renrchlng for thc nnld vehlcle and ln the

ntcnrtllnle, slgnolerl truo vtlrlclt lrcorlng thc snkl numbcr lo Btop but the driver

ncrch'rnhll nrvny nntl dltl nut ntop llrc lruck, ne nuch, the complalnant and team of

ACLC r'lrast'r,l the tnrck.'l'll1ry str4rpc'rl thc truck at Abbas cuI Northern by-pass and

epprchr.nrkd lrvo pcrsons tlrcrcln. On lnqulry, thc' drlver of the truck dlsclosed hir

norrLr ns llay61ul1ah son of Saccd Muhnmmnd by caet Achakzal, whereas, seconcl

pcrstrn r,llsclost'tl hls nnnrc as Ahmndulloh son of Muhommar.l Lal by caste Noor Zai

(Afghan natiortnl). Tltcrcaftcr, thc pollcc party chcckcd thc consignment of apples

and undcr the consignmcnt of apples they also recovered sacks of narcotics. They

mtovr.'red huge quantity of narcotics, details of whlch are akeady mentioned in the

FIR and therefore, needs not to be reproduced hereunder. Thereafter, the instant FIR

u,as lodged.

3. After completion of usual investigation, the challan was submitted against

the appellants to which they pleaded not guilty and claimed trial.

4. The prosecution in order to prove iB case examined 04 witnesses and

exhibited various documents and other items. The statements of the appellants wcre

recorded under Section 342 Cr.P.C in which they denied all the allegations leveler,l

against them. They did not give evidence on Oath or produce any witness in

support of their defence case.

5. After hearing the partics and appreciating the evitlence on record, the trial

courl convictcd the appcllants and scntenccd them as set out earlier in this

judgment; hcnce, the oppcllants havc' filcd tlT c instant nppeal against their

convictlons.

6, Tlre facts of lhe casc as wcll as cvtrlencr_. protlucctl bofore the trial crrurt finrl

an claborate mcnlton in thc lmpugnc'rl turlgmcnt clntcd 26,10,2022 passc.rl by thc trial

courl and, thcteforc, thc sarne may not bc rcprorluccrl hcrc so as ttr avoitt

duplicatlon and unncccssary rcpctltion.

7. We have heard the argumcnts of thc lcarnod counscl for the appellants anrl

learned Addltlonal Prosecutor General Sindh and gone through the entire evidence

which has been read out by lhe learncd counscl for the appellant, and the impugned

judgment with thcir able assistance and havc consldered the relevant law inclucling

the case law clted at thc bar,
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8. Learucd counscl for thc appellnnts has contendcd that the prosecutlon case is

higltly doubtful; thnt lt ls lncklng ln materlal partlculars and same ls full of

contrarllctlons, inconslstencles and samc have caused a serious dent in the

prosecution case; that tlre narcotlcs were (olsted on the appellants; that there was no

independent mashir ln vlolatlon of 5,103 Cr.PC; that the appellants had no

knorvledge of the narcotics ln the huck; that the prosecution had failed to produce

safe custody and safe hansmission of the narcotics to the chemical examiner and as

such for any or all of the above reasons the appellants should be acquitted of the

charge by extending them the benefit of the doubt. In support of his contentions he

placed reliance on the cases of Gulehan Ara v The State (2010 SCMR 1162,

Muhammad Hashim v The State (PLD 2004 SC 856), Amanat AIi v The State (2006

SCMR 991), Ikramullah v The State (2015 SCMR 1002) and State v Imam Bakhsh

(2018 SCMR 2039).

9. On the other hand learned A.P.G has fully supported the impugned

judgment and contended that the prosecution had fully proved its case against the

appellants and that the narcotic was kept in safe custody from the time of its
recovery until hial and it would be diflicult even not impossible to foist such large

amount of charas and opium on the appellantrs and as such he submitted that the

appeal should be dismissed as being without merit. In support of his contentions he

placed reliance on the casm of Ameer Zeb v The State (pLD 2012 SC 380), Khuda

Bakhsh v The state (2015 scMR 735), sharafat Khan v The srate (pLD 2022 sc
281), Faisa1 shahzad v The state (2022 scMR 905), Liaquat AIi v The state (2022

SCMR 1097) and Hussain Khan v The Srate (2022 SCMR 1660).

10. We have carefully considered the arguments of the learned couruel for the

parties, ranned the entire evidence and reviewetl tl're relevant case law.

17. After our reassessment of the evidence we fintl that the prosecution has

proved its case beyond a reasonable doubt against the appellants for the foltowing

reaS0ns:-

(a) That the FIR was lodged with promptih,rde giving no time
for concoction and the 5.161 Cr,PC stalemenb were
recorded promptly which were not significantly improved
upon by any PW at the time of giving evidence.,
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(b) Tlmt the arrcst and rccovery wns made on the spot and thc
appellante were cnught red handed wlth the narcotlce ln
thc kruck wlrlch onc of thc nppcllants was drlvlng whllst the

otlrer wns hls passengcr by tha pollce whose evldence fully
corroboratcs ench othcr ln nll matcrlal rcspects as well ag the

ptosecutlon cnsc. Therc avldencc was not dcnted desplte a

iengthy cross exnmlnatlon. It ls well ecttled by now that the

cvideucc of a pollcc wltncss ls as rellable as any other

wihress provlded thnt no enmlty exlsts between them and

the accused and ln thls case thc appellants were unable to
prove through evldence any enmlty between the police

witnesses and tlre appellants. Thus we believe the police

evidence which is corroboraHve ln all material respects.

Reliance in thls respect is placed on the case of Muehtaq
Ahmad v The State (2020 SCMR 474) where it was held by
the Supreme Court in material part as under at para 3;

" Prosecution ca* is linged upon the stntements

of Aantir Masood, TSI (PW-z) and Abid
Httsmin, 336-C (PW-3); being offcials of tlte

Republic, tley do not wefi to hrue an nxe to
grind against tlu petitioner, intercepted nt n

public plne duing routine senrch. C-ontrnbnnd,

ansidernble in qunntity, cnnnot be possibly

foisted. to fabricnte a fnke clurge, tlmt too,

roitltotrt any appnrent renson; ruhile furnisltitrg
eoidcnce, hoth tlu roitnesses remninecl

throughottt consistent and confidence inspiing
nnd ns such can be relied upon ruithout a

demur,"

(c) That the appellants were the driver and passenger of the

huck respectively which was stopped after specifically being
pointed out by a spy informer and the narcotics were

recovered hidden under apples in the truck which were

secured and sealed on the spot but for the spy inlormation
the huck would probably not been stopped and even if
stopped the narcotics not found as they were wel[ hitltlen
under the apple bags.

(d) That there are no material contradlctlons ln the evidence of
the PW's and exhlbits and lt ls well settletl by now that
mlnor conhadictlons whlch do not effect the materiality of
the evldence can be lgnored. In thls respect reliance is placed
on the case ol Zaklr l(han V State (1 995 SCMR 1 793).

(e) That most of the relevant police enhies have been exhibited
induding tl'rose relatlng to departure, arrival and sa[e
custody of the narcotlc and mashirnama of arrest and
recovery which was prepared on the spot which all
support/corroborate the prosecution case.

(f) The narcotics were sealed at the time of recovery and kept in
the malkhana for which the person who recovered the

narcotic was examined, the person who deposited the

narcotics in the malkhana has been examine4 the head of
the malkhana has been examined and the malkl]E,na entrYy'
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exhlbited, the person who took the narcotic to the chemical
examiner one day later has also been examined and all the
.relevant malkhana enkies have been exhlbited and thus safe

custody and sa(e hansmission of the narcotic has been

Proven from the time it was recovered untll the time it was

sent to the chemlcal examlner. Even no suggestion of
tanrpering with the narcotlcs was made by the appellant
during cross examlnatlon.

(g) The chemical report proved to be positive and all relevant

protocols were followed.

(lr) That is extremely difficult for such a large amount ol
narcotics to be foisted on the appellants which is not readily

available with the police. In this respect reliance is placed on
the cases of Mustaq Ahmed's case (Supra) and The State V
Abdali Shah (2009 SCMR 291).

(i) At this stage we would like to observe that only 11 packets

were taken as a sample from each category of narcotic

recovered and not a sample from every packet within that

category and as such the prosecution has only been able to
prove the packet of one KG narcotic from which a sample

was drawn and as such the prosecution through the positive
chemical report has only proven 11 KG's of the recovered
narcotics.In this respect reliance is placed on the case of
Ameer Zeb v The State (PLD 2012 SC 380).

fi) Being the driver and passenger of the truck which contained
the narcotics in a hidden place actual knowledge of the

narcotics can be found especially as the amount of recovered
narcotics was massive which was hidden under the apples

in the truck, In this repect reliance is placed on the case of
Nadir I(han V State (1998 SCMR 1899) where it was held as

under,

"We Inue gonz llrough tlv euitlence on reconl nnd

fnd thnt the petitioncrs hnd tlrc chnrge of uelicle for
n long jouruey starting Jrom Peslmunr and
terninntitg nl Knrnchi. Tltey hntl llre drh,ing
licences also. As beilry percou incharye of the
aahlcle for such o long Jouruey, they nutst be

sorldled ulth thc ,tcccssflry kuotuledge witlr
rcgard to the aehlcle anil lts co,tte,tts. The
probabllltlcs or the presuntptlons nre all
depcudeuts on the clrcuntstances of each case
and h thc yrcsettt c,,se the clrcuutstances /rtlly
establlsh thelr hrculedge and atuareuess of thc
contents and thelr explanatlou showhtg the
lgtrora nce n ctu ally strengthens tlnt conchsio tt
rather tlnn ueakening lt". (bold added)

ft) The truck containing the narcotics was seized on the
spot and an inspection report in resPect of the same

was produced in court which went unchallenBed,
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(l) Furthermore, under Section 29 CNSA 7997 once the recovery
has been proven as ln thls case the onus shilts to the accused to
show his lnnocence ln that at least he had no knowledge of the
narcotlcs. The appellnnts who were the drlver and passenger in
the truck lrove not been able to do so ln this case as the

evidence shows that the narcotlce were recovered from a truck
whlch was belng drlven by lhe appellants in whlch a huge
quantity of narcotlcs had been eecretly hldden and as such
they were caught red handed and arrested on lhe spot along
with the narcotlcs whlch were hldden under the apples in the
back of the truck whlch they were ddving and connected to'
In this respect reliance is placed on the case of Mehboob-Ur'
Rehman V State (2010 MLD 481) where it was held as under in
this respect at P485 Para 14

"Untler tlu prwisiotts of sectiotr 29 of tlw C.N.S.
Act once tlu rccwery of contrabands ums nmle Jronr
a priuate car wlidr was by llun in control of tlu nrc
nppelln*s, tlu burdcn to explain lle posxssion
tplutlur nctual or anstructite uas on lle nryellanls
to disclnrge but neitlur tlrcy lnae led any aidence
in rlefence nor lnue appeared in disproof of tle
prosecution aidcnce under section 340(2), Cr.P.C.
thtts tlu durge lnid upon tlum lus renmined
unrebutted".

(m) That although no independent mashir was associated with
the arrest and recovery of the appellants and the narcotic
this is not surprising because people despite being asked, as
in this case, are reluctant to be involved in cases conceming
narcotic dealers. Even otherwise, 5.103 Cr.P.C is excluded
for offerses falling under the Conhol of Narcotic Substances
Act 1997 by virtue of Section 25 of that Act. In this respect
reliance is placed on the case of Muhammad Hanif V The
State (2003 SCMR 1234.

(n) That in dealing with narcotics cases the courts are supposed
to adopt a dynamic approach and not acquit the accused on
technlcaltties. In this respect reliance is placed on the case of
Ghualm Qadlr V The State (PLD 2006 SC 61) which held as
undcr at para 8 P,66.

Y

'We nre rcl agreenble willt llrc ontenliou of lhe leanwd
counsel bectus lnct rcnnirc lhat "Poppy Flouvrc" lrrvre

lorturl lyittg on lhe rool ol tlv tehicle therefore, the
leclnicnlily, tphich is being poinled oul by Ilrc leonted
cout$el, would uol be x{ficient lo ncquit hiu. Itt
addition to lt lu such-llke cases Courts nre
supposeil to dlspose ol the nntter wlth rlyuamic
approach, lnslend oJ acquittlng tlrc drug paddlers
on teclnicalttles, as lt has beeu held h Q993
SCMR 78il anil (PLD 7996 SC 30s"). (bold added)
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(o) No doubt lt ls for the prosccution to prove its case against

the accuscd bcyond n reasonable doubt but we have also
considcrcd thc dcfense case of the appellants which is that
of false lnrpllcatlon simpllcltor. They dld not glve evidence

on onth or call nny wltness ln support of their defence case

nor present a shred of evldence in respect of it, Thus we

disbelieve the defence case In the face of trustworthy,
rcliable arrd con-fidcnce lnsplring prosecution evidence.

72. Thus, for the reasons mentioned above, we find that the prosecution has

proved its case beyond a reasonable doubt against the appellants in respect of the

recovery of 11 KG's of narcotics which also leads to the sentence ol lile

inrprisonment and thus the impugned judgment is upheld and the appeal is

dismissed.

13. The appeal is disposed of in the above terms.
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