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Spl. Criminal A.'I. Jail Appeal No.l67 of 2019

Appellant

Respondent

Date oI hcaring

Dirte o[.1nnounceme 24.1,2,2079

Ar,l]ltlLc-AolrslJt1ld \4yitn K|ry11!g!19
Mt- lustice Zulfiuar Ali 5angi

Rashid.r4 Raju son of Abclul Karcem Bux
through Mr. l\,fuhammad Farooq, Adlocate

Thc State through Mr. Muh.rmmad lqbal Arvan
Deputy Prosccutor General Sindh

19.72.2419

2. Thc brief facts of case as per FtR No.02/2019 are that on 01.01.2019

complainant ASI Ba:hir Ahmed Khan was busy in patrolling duty aloulrcl

the area along with his suboldinates staff namely HC Bashir, I'C lavetl

and D/rc Zulfiqar Ali in offi.ial police mobilc bearing Reg.No.SPE-092.

During pakolling a police spy informed him that {)ne suspicious Person

having explosive material is available at Chakiwara road, Meera Naka

Chou'k, Karachi. nfter receiving such information thc police part-v

proceeded to the pointed place at about 1330 hours, where thcy saw one

suspicious pcrson and on the pointation of the spy the Police Party

apprchended the accused who disclosed his rtame to be Rashid @ Ra;u son

o( Abclul Karim Bux. Thereafter, complainant ASI Bashir Ahmed Khan,
?
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IN THE HIGH COURT OF SINDH AT KARACHI

Prescnt:

IUDGMENT
MOHAMMAD KARIM KHAN AGHA, l.- Appellant llashicl @ Raju son

of Abdul Kareeor Bux has pre{crred this appeal against the impugned

judgment dated 06.05.2019 passed b1'the Ieahed ]udge Anti-'fc orism

Court No.XX, Karachi in Special Case No.53 of 2019, FIR No.02/2019

registercd at [5 Chakih'ara, Karachi under S€ction 4/5 ExPlosive

Substance Act, r/w Section 7 oI ATA, 7997. Alt€r full-dressecl trial,

learned trial court came to the conclusion that thc appellant/accused

committed the offence as described under Section 6(2)(ee) of AT 4,1,997

punishable under Section 7(l)(fQ of ATA, 1997 and accordingly accuseti

u'as convicted and sentenced to undergo Rigorcus lnrPrisonDtent ior 14

years. Thc bencfit of section 382-8 CI.P.C \^'as al6o extended to him.
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duc to non-availability of pdlate,/indePendent $ itnesses and ifl the

presence oI official witnesses conductcd his pcrsonal search aod recovcled

one silvcr color Avan Cola/Riffle grenade, having lvorcls V.C.M

recovered flom right side pocket of his houser. UPon his lurther personal

search complainant also secured a NIC of the accused and Rs 200/-.

Therelore, policc arrested accused in above crime and brought him at the

police station, where the present FIR was registelcd against him'

3. After usual investigation of the case rePort u/s. 173 CI.P.C rvas

submitted bv the Invcstigating O{ficer before the learned t al court.

Thereafter a charge was framed against the accused to which he pleaded

not guilty and claimed trial in the case.

5. l-earned Jutlge Anti-Terrorism Court No.XX, Karachi Division alter

hearing the learned counscl for the Parties and assessnent of evidence

available on record vidc the impugned judgnrent rlatecl 06.05.2019,

convicted and sentenced the appellant as stated above, hencc this apPeal

has been filed by the appellant against his conviction.

6. 'Ihe facts o, thc case as well as evidence Produced belore the trial

court find an elabolate mention in the imPugned iudgment, thcrefore, the

same are not rcproduced here so as to avoid duplication aid unnecessar,v

repetition.

7- Aflet the rcading out of the evidence and the impugnccl judgmer,t

learnecl counsel Icrr the appellant initially kied lo ar[iue the aPpellant's

case on merits however in the face of the overwhelmiltg evidence against

the appcllant on record he decided not to press the appeal on nrerits but

instead prayed fot a reduction in sentencc and the removal of the

convictions under the ATA as these convictions were not justified basBd

on the particular facts and circumstances of the case in resPect of the

appellant based on the following mitigating circusattanccs (a) that the

4. 1'he proscrcrltion to prove Lhe charge exanlined 05 PW's rvho

exhibited various dtxuments and other items in suPport of the

prosecution case where atter the Proscrution closed its side. Thc

appellant/accused recorded his statement unde! section 342 Cr.rc as rvell

as on Oath u/s. 340(2) CI.P.C but did not.all any witnesses in suPPort of

his defense case.
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appellant was the sole bread h,inner of a large familv $'hich since his

i,lcarceration was facing iinancial diJficulties (b) that the appcllant was a

youn8 man capable of reformation as he was a lirst time oflender with no

CRO and the (c) grenade could not have bcen used without a launcher

which was not recovered from the accused.

8. l,earned DPG contended that based on the evidence on record th.

prosecution had proved its case against the appellant bcl ond a rcasonable

doubt and as such the impugned judgment did not rcquire intcrference

He also conceded that the ATA was not attractccl in the instant case and

that the appellant ought to have been convictcd u/s 5 of the Explosive

Substan€es Act only and that the mitigating circumstances raised bt' thc

appellant as a matter of law dicl justifi'a reduction in sentence to some

reasonable extent.

9. Having gone through the evidence on record rvc have no doubt

that thc prosecution has been able to plove its case against the appellant

lreyond a reasonable doubt fol the offense undcr S.5 of the Explosive

Substances Act 1908 and that the prof isions of the ATA are not applicable

based on the particular facts and citcumsLances oI this case as there rvas

no objcct, design or intent to create terror. The prosecution has becn able

to prove iLs case against the appellant under S.5 of the Explosive

Substanccs Act 1908 beyond a reasonable doubt for the reasons that, the

appellant rvas caught red haided orr the spot tr), lhe police h'ith thc

grenade in day time, a positive BDU report, that tlrere lvas no ermity

betu,een the accused and the police and thus the police had no reason to

talseilr implicate him in this case and that the eviclence of the PW's ra'as

corrobtrrative in all material respects r4'hos{: evidcncc r,!'e found to bt'

reliable, trustlvorthy and conJidence inspiril1g r,!'hich is corroborated bl'

the recovery of the grenade from the appellant when hc was arrested on

the spot. lhe only issue before us is thc offense Ior which the apPellant

should be convicted and rvhether sufficient mitigating ciicumstances have

been shown to justify a leduchon in sentence to some reasonable extent as

praveci for by the appellant from the higher range to a lob'er range

10. lVe are of the view that the mitigating ciicumstances mentioncd

aboYe by the leamed couruel for the apPellant which have becn acccpted
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by the I)PCI as amounting to mitigating ctcumstances do justily a

lesser sentence. As such based on the mitigating circumstances mentioncd

by the appellant and exercising our judicial discretion under 5.,123 Cr.l'C

wc therefore sct-aside thc conviction and sentence awardcd by the trial

court urder section 6(2)(ce) of ATA punishable u/s. 7 (l)(ff) oi ATA 1997

and convict the appellant under 5.5 of the Erplosive Substan.es Act 1908

and sentence him to suffe! R.[. for 05 years. The appellant shall have the

benelit of 5.382 ts Cr.PC. A part from the above modiiication in offence

and sentence thc appeal stancls dismisscd.

I1 The erppeal stands disposed of in the above tcrnls
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