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IN THE HIGH COURT OF SINDH AT KAI{ACHI

Special Crl. Aflti-Terrorism Appeal No.155 of 2019

Pres€nt:

.\rr. Illslir1 ,\lo/LI i Knri,t Khnn A,rhl
tirr 7lt rtr Ali Su

Appellarrts Mohiuddin 9/o. Zainul ,\bidecn and
Nluhammad Younus S/o. Nluh.rmmacl Haroon
through Syed Zakir Hussain, ALh'cx'ate.

For State Through Mr. Muhanmad ILlbal Au,an, Deputl'
Prosecutor General.

Date crf he.rring 10.12.1(119

Date of arurouncemcnt: 20.12.2019

IUDGMI]NT

Mohammad Karim Khan Agha, l,- Appellants Mohiuddin S/o. Zainul

Abideen and Muhammad Younus S/o Muhammad have prefertecl this

appeal again5t thc impugned judgment dated 29.05.2019 passed by the

learned Judge Anti-Terorism Court No.X, Karachi in Special Case No.l.{1

of 2019, F.l.R. No.47 of 21119 u/s. 11-J Funding Arrangement Act, ATA,

1997 registered at P.S. Manghopir, Karachi w-hereby the appellants have

been convicted and scntenced u/s 11-N of A'IA, 1997 to R.l. for'10 y-ears

each rvith {ine of Rs.500,000/- each. In default in payment of fjne, ihey

shall undergo further R.l. for 06 months ore. Benefit of section 382-8

Cr.P.C. is also extended to tlrc appellants/accused.

2. The briel facts ol the prosecution case are that on 02.02.2019 at

about 1730 hours Complainant Sll'Raza Sharif posted at P.S. Manghopir,

Karachi registered FIR No.a7/2019 u/s.11-J Funding Arrangement,

Anti-'ferrorisnr Act, 1997 statinB therein that on tllat day he ieceived a call

Ilom P.S. tr4anghopir, Karachi on rvirelcss and he rvas directed to

immediately reach at Main Road, oppositc Gate No.O4 of Religious

Conference (ljtima) Manghopir, Karaclri. As soon as the police party

heaclcd bv SIP I{aza Sharif reached at Cate No.0.1 oi litima they found 02

pcrsons who r^,erc colle.ting Funds (Chanda) from the people available

there for Iaish-c-lvluhammad (proscribed Organization). Both the persons

wcre holding Flags ol Al-lihad in their hands. The Complainart
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approached to the said pe$ons and apprehended them. On inquir-y-, they

disclosed their names as Mohiuddin S/o Zainul Abideen and

Muhammad Younus 5/o. Muham-n,ad flaroon Thereafter the

complainant conducted the personal search oI lvlohiudLlin and r$overeLl

01 Fiag of Al-Jihad, Megaphone, N,lobite Phone, Watch,03 Receipt Books

ol Al-Rehmat 1rust. Therea{ter the complainant conducted Personal

search of Muharnmad Younus and recovered one Flag oi Al-Jihad and

Cash Rs.580/- from his possession. Upon inquir!', the apprehended

culprits disclosed that they rvere collecting Funds (Chanda) for

Jaish-e-Muhanmad (Bar(led Organization). Thereafter, the conPlainant

sealed the recovered articles on the spot and tJren he prepared ioint memo

o( arrest, recoverv and seizure. Later on, police Party refurned to PS.

along with custody of accused petsolrs and sealed case proPert)'ard

lodged thc FIII against the appeuanbs.

3. Alter completion of investigation of this case, repolt U/s. 173

CI.P.C. r.r'as submitted by the I.O. against the accused Per$ons in the

concerned ATC. Ihe charge was farmed againsl the aPPellants to which

they pled not guilty and claimed kial.

4. ln order to prol.e its case the prosecution examined 03 P\4's u'ho

exhibited various drruments and other items in support of the

prose(_ution casc where aiter the pros€cution closed its side. fhc'

appellants/accused rccorded their staLements under 5.342 Cr.l{. in

\^'hich they dcnied all the allegations of the prosccutior-l leveled agains[

thenl. They did not give evidence unde! oath or call any deiense r.r'itness

in support of their clcfcnsc casc.

5. Learned Judge. Anti-Terrorism Cou!t-X, Karachi, after hearing the

Iearned counsel for the parties and ass€ssment oF ef idence available on

ret'orr,l, ,,,ide the impugned judgment dated 29.05.2019, convicted arld

sentenccd the appellants as statcd above, hence these aPPeals have bccn

filed by the appcllants against their convictions.

6. The lacts oi the case as \^'ell as evidence Produced before the trial

court find an elaborate mention in the imPugned iudgmcnt, therefore, the

same are not reProduced here so as to aYoid duPlication and unnecessar)'

repelition.
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7. l,earned cou[sel for the appellants has contentled that there is lro

eviderlce on record to show that Jaish-e- Muhammed 0N{) is a Prcrscribed

organization under the ATA; that there is no evidence that the aPPellants

belonged to JM; that there is no evidencc lhat the aPPellants $'cre

collecting funds at all let alone on behalf of JI'l and that anY Droney rvhich

r /as recoverecl frorn them ivas thei! Personal money; that no dono! !t'as

arrested; thal the meflo oI arrest and recovery was not made on the sPot

that thc cvidence of the PW's is coftkallictory and that no indePendent

person i1'as made mushir in violation of 5.103 Ci.PC and for an]' of the

above reasons both the appellants were entitled to be acquitted by this

court extending to them the benefit o{ the doubt. In support of his

contentions he placed reliance on Ghulam Rasool V The State (2007 MLD

1203), Abdul Satlar V The State (2008 MLD 619), Muhammad Khan V

The State (1999 SCMR 1220) and Noti.e to Police Constable Khizar

Hnyat on arcount of hie false statement (PLD 2019 SC 524.

8. On the other hand learned DPG has contended that JI\'l is a

proscribecl organization; that the prosecution evidence both docuDlerltarv,

oral and through recoveries shows that thP aPPellants were collecting

funds for that organization and that such furrds rvere to be used for

terrorism purposes as JM u'as a banned organization and as such the

appeals shoultl be dismissed.

9. We have heard the arguments of the learned counsel lor the Pa.ties,

gone through the entire evidence rvhich has been read out by the

appellants and thc impugned judgment with their able assistance and

have consideted the relevant larv including that citcd at thc bar'

10. ln our vielr after our reassessment of the evidencc we find that the

prosecutioJr has proved its case against the aPPellants beyontl a

rcasonable doubt ior thc folloiving reasons;

(a) 'fhat lM is a proscribed orgaoization as is eviderrcecl by list of
proscribed orga,{zatiorls by Ministr} of Interior u/s 11 (B) reaLl

h'ith Schedule t A'IA 1997 issued bv Col'emmcnt oi Pakistalr

Nationai Counter Terrolism Authoiitl' n'hich has been clull'
exhibited.

O) l-hat the Flll was loclged promptly and accords v'"ith the

prosecution case and gave no room for ally concoction.e
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(.) Th.1t thc appellants \^/ere arrested on the spot beiore a Iargc
religious gathering which has not been denied by the appellants.

(d) That at the time oi arrcst the Iollot{ ing .rrti(les \a.crc lecovered
from th{: appellants. T1r'o flags of Al Jihad, onc mobile phonc,3
r^'atches, re(-eipts ol Trust Al-Rehmat, cash of RS 6500 and RS 580.

(e) That the l'!\I'l Asif Raza u,ho was an eve witness to lhe effense
r.luring cross examination and who is the aomplainant anrl macle
the arrest of the appellants specificalljv gave eviclerl.e on the final 2

lines of his cross ex.lmination at P.23 oi the paper book as under;

"That it is corect to suggest that the accused persons werc
demanding chanda from the people through meta phone".

(l) That the PW's are all corroborative of each other ancl that there
are no maior aontradictions in their evidcnce which ivoul(l
aclversely impact on the prosecution case. Admittcdl) the P!!'s iTrc

all police rvitnesses. lt is well settled by nou, thal a police wrtness is
as good as anl' other $'itness providcd that no ill will, enmih,
nalafide or personal intercst is proven against him vis a vis thc
appcllant. In this respect reliance is placed on Riaz Ahmad V State
(2004 SClvlR 981!), Zafar V State (2008 SC\,IR ]254) and Abbas V
Stare (2008 SCMR 108).li this case there was none and the policc
PW's had ncr rcason to falsely implicate thc .lppellants in this .ase.
No such enmitv, ill w-ill, rnalafide or personal interest was cven
suggested to the police witnesses during thcir cross cxamination.

ig) Eyer if there are lny conlradictions ir the evidcDce of the P\\"s we
consider thesc conlradictions as minor in nalure .lnd not matsrial und
aertainl) not oi such nraterialiq so as to allect thlr prosecution cxse and d1e
conviction ol-the appellants. In this respecr relianc! is placed on Zakir
Khan v Slntc (19!)5 SCIIIR 1793)

(h) Thal although only around RS 7000 uas lbund on lhe app('llarx's rhis
does not mean that lhev were not collccring funds for a baanecl
organizalion. Dven if they had collected onll one rupee for a proscribed
organizalion and that $ere is reasonable cause to suspcct thill such funds
will bc used for terrorism lhey would still havc comnritted an offense unde-r

s.rI(J),\TA

(i) fhat the PW's asked independent mushir's to witness lhe arresl and
rl:cor'ery bul no onc r\?s willing to act as an indcpendent nrushir al1d cven
olhenvisc therc is oo such requirement irl a casc ialling undcr the ATA

0) That thc prosccution el,idence provides a belicvablc chain of
evidcnce from the tinte of thc repot of the illegal collection of
funds, through to the arrest anLI recoveries made from the accuscd.

11. That having come to the conclusion that the prosecution has

proved its casc against lhe appellants bcvond a rcasonable doubt the next

qucstion is what the sentence should be. ln our vicw although the

appellants have positive CRC/S albcit for narcotics relatecl olfcnses and

there is a need to prcvent te*orism \4e are of the yieui that sincc onlv a

l/
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very small amount has b€cn collected by thc appcllants it was too harsh

for the trial court [o sentence tlle appellants to the maximum punishmcnt

undcr the law bcilg not more than 10 years and thus basecl on thc

particular facts and circumstances of this case we hercby exercisc out

dlscretio[arv powcrs under 5.423 CI.PC anri hcreby reduce the sentences

of cach of the appellants from one of 't0 years each to one of 5 years each

but in ail other rcspects the sentcncer including fines ctc in thc irnpug,ned

judgmcnt shail rcmain in tact. Both the appellants shall llave llte bcnefit ol

5.382 ts Cr.l'C and apart from the above modification in sentence the

appeals stand disnissed.

12. The appeals are disposcd cif in the above tcrn1s.
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