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IN THE HICH COURT OF SINDH AT KARACHI
Criminal ]ail Appeal No.4l ol2()19

ConI. Case No.09 of 2018.

Present:

ML Ittsticc Mohdtltt.tl Koritrl Kh/]',t Aphu
Mr. Justice Zulfiqar Ali Snnsi

AppL-ll.rrrl tluouth

FL)1- SLrt('

Akhta! Pen,aiz q lrabu
Nlr. Habib-ur-Rehman. A.ivocite.

Nlr. \luhammad
Prosecutor General

lqtrl Ah.rn, Deputr

L)ate of hearing 17.10 2019 and i8.10.2(11(l

Dateof Announ.(,irent: 24.10.2019

IUDCI\IENT
Mohammad Karim Khan Agha, r.- Appellant Akhtar Perr,aiz @ Babu

S/o. Muhamrna,,l Ashrat has prefered this appcal against the impugned

judgment dated 17.10.2018 passed by the Additional District & Sessions

Judge-8 Kar.lchi lvest in Sessions Case No.l4l2 of 2014, F.l.R. No.89/2014

u/s. 302/324 PPC reSistered at P.S. Orangi Town Karachi (West) whcrcb,v

the appellant Akhtar Pervaiz @ Babu has been convicted and sentenced to

death undcr Section 302(b) PIrc subject to conJirnBtion by this court. The

appellant was also awardcd S.l. for 07 years under se.tion 324 PPC l,ith
fine oI Rs.5,0(l,00tl/- (Rupees 6ve lac onJy) under scction 5.14-A Cr.P.C to

be paid to ihe legal hcirs of the deceased. ln .ase o[ non-pavment of fine

he was ordcrcd to undergo S.l. Ior six months morc.

2. Ihc briel facts ul the prosecution case as per FIR lodged by Jamccl

Ahmed (brother of deceased) are that on 30.04,2014 he along with his

brothers namely Sha.keel Ahmed (the deceased) and Ameer Ahmed n ere

residing in Shakeel Par Wali ShecL Sector l3/G, Orangi Town, where

thev hatl also eslablished lathe machine. Three (3) years ago they wcie

living in House No.310 as a tenant wherc they had a dispute with one

Ashral over water but they shifted to another house. I oday, at about 1030

hours rvhilc he along with his brother Amccr Ahmcd wcre working inside

Iathe machine la(tory add his brother Shakeel Ahmed was sitting on thc

{ront portion of the factory he hcard firing arrd when they both came out

of the facLorr' (h('\ saw that Bdbu lvas holdrng Frstol in hrs hand. hhile his,
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brother Shakecl Ahmed u,as lying on the ground having iniury on fus

head. Meanwhile Babu also tried to fire on Jameel but the bullet did not

fire irom the pistol. Babu th€n ran away while his brothet Shakeel Atuned

died on the spot. Thereafter, the dcad body was taken to Abbasi Shaheed

Hospital and FIR was lodged against Babu. During investigation, the

accrlred Babu was apprehended in FIR No.89/2014 U/s. 23(1)(a) Sindh

Arms Act 2013 and was found in posses$ioi oI one pistol. He also made a

,udicial confcssion before the Magistrate and subsequcntly his case was

challoned and fon'arded to the Court of Additional District & Sessions

Judge-8 Karachi West lor trial.

3. The cl1aige was Ir.med against the accused to which he pleaded

not guiltv and claimed l s tlial.

4. ln order to plove its case the prosecution examined 08 PW's wlrcr

exhibited various documents in support of the prosecution case where

after the prosecution closed its side. The appcllant/accused recorded his

statement uodei section 342 Cr.rc and gave evidence on oath U /s.3a$(2)

CI.P.C. whereby he claimeti his false implication in thc case. He did not

call anv defense witnesses in suppolt oI his delcnse casc-

5. l.earnetl Adclitjonal District & Sessions Judge-8 Karachi West after

hearing the learned counsel for tlre parties and .tssessmcnt of evidence

available on record, vide the impugrcd judg ent dated 17..1t1.2018,

convicted and sentenced the appellant as stated above/ hence this appeal

has been filed by the appellant aeiairlst his convi.tions and sentenccs.

6. 'Ihe facts of the case as well as evidence prorluccd bclore the trial

court find an claborate nrention in the impugned judgtnent, thcrefore, thc

Same are not rep(duced here so as to avoid duplication and unnecesiarv

repetition.

7. After the rcading out of the evidence and the imprrgned judgment

lcametl couruel for the appcllant initially tried to argue the appellanfs

case however in the face of the overwhelming evidence again5t the

appellant on record he decided not to press the appeal on merits but

instead prayed for reduction of the sentence awalderl u/s 302 (b) Prc
from the dcath penalty to one of life imprisonment in respect of the

appellant based on the Iollowing mitigating circumstances (a, that the
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appellant had been acquitted in the associated case under the Artns

Ordinance (b) that no eye witness actually saw thc appellant shoot the

deceasetl and (c) the very slightest of doubt in the prosecution care

although not sulficient a doubt to lead to the acquinal of the appcltants

was cnough to impose the alterrlate sentence of lile imprisonment irlstead

of death which was present in this case. In support of his contentions for a

reductior in se tence for the offcnse under 5.302 (b) PIjC from death to

that of life imprisonmcnt for the appellant he placed reliancc on Chulam

Mohyuddin V State (2014 SCNIR 103.1).

8. l-eamed DfrG and the complainant both contended that based on

the evidence on record the prosecution had proved its .ase against the

appellant beyond a reasonable doubt and as such the impugned judgment

did not require interference. When. however, the DPG h'as conJronted by

the court r^,hcthe! the mitiBatinli cilcumstances raised by the appellant

justijied a reduction tr sentence he conceded that irs a matter of lar,r'thev

did justily a reduction from the death penalty to that of life imprisonment

which rvas also the position taken by the cc,mplainant rvho was present in

Person in court.

9. Having gone through the evidence on record we have no cloubt

that the prosecution has bcen ablc to prove its case against the appellant

beyond a reasonable doubt for the orfenses for which he has been charged.

In that the appellant's pteelncc at the scene is not in doubt; that the eye

witnesses who came out of the factory when theJ.heard the shot saw the

appellant whom tlrey knew stlnding over their brother with a pistol ta'ho

ra,as laving in a pool crf blood and we considcr thcsc eye witnesses to be

trust lvorthy, rcliable and confidcnce inspiring who wele not shaken

during their closs examinatiofl and are corroborated by the medical

evidence, the judicial co,rJession of the appellant tvhich we find to have

beer voluntarily made and truthlul being fully in line with the

prcsecution case a-nd all necessary rule5 and procedures were fouowed

whilst rccording the iudicial conlession (despite being later rehacted bv

the appcllant) and the rccoverv of the empq,at the crimc scene and thc

murder lveapon lrom the appellant h'ith a positive FSL. The only issue

beforc us therelore i9 whether sufficicnt mitigating circumstances have

trcen shown to iustify the reduction ir] sentence from that ot the death,r'
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penalty to imprisonment for life as prayed by the appellant for the offense

under s.302 (b) Prc'.

10. In our view taking into account the fact that the appellant was

acquitted in the Arms Ordinance case, that no cye 14'itness actually saw

the appellant shoot the deceased and thc murder was not a p.uticularly

brutal (|Ile and the complainant present in court has also rro obiection tci

the reduction in sentencc and whilst exercising judicial caution by ta]<ing

guidance fron the Supreme Court authority ol Ghulam Mohyuddin

(supra) !1 her!. it $,as stressed as under whilst dealing with sentcncing in a

murder case in the following terms;

"A sttryle fiihgult g iraotstdnac, amtlnble irr a parfutLar
cttst. uoulLl hc stficictll lo llut an guurl lht ht.lgc tl lo
tlit\ttd the p tulttl of d.ath but hli tnpisonntnl No clear
guulelitr, in this regt l .a,t be lairl lot|I,t bccnuse lh.ls n d
drcttntstnnces of o e cose di.ff ffifl the ofhet, ho ,eteL it
be.ones IIE essentidl olrlryatrcn of the lu.dge irt atarding one
ol lhe alher yntetrce lo npply his ytiicial mi l 'ilh a ieep
llll,liltt to th( ltktr of i pnrticulur .d|*'. I the ludge/ludges
e tcrtaifi sofie doubt, albeit not s fricic t fot .tcquiltal,
itdicial cantiolt trust be exetu:isei to aurfid the
altefiati?'e sentence ol lile i pisotfte t, lest an
ifiocertt person rnight not be seflt to the gollo.os. So it is
better to respect the humat lifc, as far as possibl?, ruther
to lrut il Al end, bt1 assessing the ei,ide ce, facts ,nd
titt'lonstattes of d padiculqt tturder case, under ullich it
u'as ccrzrzritled. (Doid adtled)

11. Wc hereby uphold the convictions in the impugncd judgment but

reducc the sentence of the appellart irom that of the death penalty to life

imprisonment as such the confirmation reference is answered in the

negative in respect of appellant Akhtal Pervaiz @ Babu. Apart from the

above variation in sentence lor the otfense under 5.302 (b) PPC a1l other

convialions, sentences ior other of{ences under 5.324 PPC and fines and

perlalties imposed against the appellant in the impu8rred iudgrnent shall

rcmain in tact. The sentcnces in the impugned iudgment shall run

concurrently and the appellant shall have the benefit of S.382 (B) Cr.PC.

12. The appeal stancls clisposed of in the abovc tcrms
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