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IN THE HIGH COURT OF SINDH AT KAI(ACHI

Criminal Jail Appeal No.634 of 2018.

Confirmation Case No.l0 of 201U.

I'resent:

JIt.lrsticr,\lohunr lntl Kariu Khu't APhn
i'lt. I usti.c Zu I [b4!!\!L5q!s!,

Nluhammad Saleem through Syecl Kausar Ali
Bukhari, Advocate

Responcient/State lv1r. Nluhammad
Prosecutot General

Iqbal A!van, Deput\

Date of hearing 29.10.2019

Dateoiarurouncernent: 05.11.2019

Mohammad Karim Khan Agha, J.- Appellant Muhdrnlnad Saleem son

of Allah Ditta has preferred this appeal against the impugned iudgment

dated 31.10.201|t passt-d try the 1n Additional Scssions Judge, Malir,

Karachi in Sessions Case No.176 of 2018, F.l.R No.485,12017u/s ?76 PPC

reBistered at P.S. S.S.H.l.A, Karachi whereby the aPPt:llant Muhammad

Saleem has been convicted and sentenced to death subiect to confirmation

bv this.ourt.

2. The briet facts ol the proscctttion case as Per l-lll are thal

complainant \a'h() is victim/evewitness namely I\'1st. Sehar Fatima

daughter o[ accused Muhalunad Saleem son ol A]lah Ditta lodged thc

FIR, stating therein that she is resident at Wazir Brohi Ccrth, near Imam

Bargah, Scheme No.33, Kara.hi along with her father and she is agcd

about 15/16 vears and unmarried. About five 1'ears back her meither

Shaluraz died due to serious illness. She l1as tlvo minor brothers

Muhammad Ali and N'luhammad Moosa and other family members

grand-rrothcr namely Ashra Bibi and cousin Ahnretl Nadeern. After death

of hcr molhcr, hcr lather Saleerll r.r'as osing thc intoxicdtion .1nd her father

was committing rapc bv forcc against hcr wish an.l will, with the result

she became pregnant a year ago and gave birth tQ a baby ot seven months

and shc was informcd that she had again become Pregnant and she

mostly remained sick. On 15.10.2017, she l{'cnl to lhe house ol
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Muhammad Aamir son of Muharmnad Anwar Baig due to absence of her

father at noon tinre, situated at Allah Wala Town Korangi CrGsin& who

was known to her mother, as her mother had worked as maid in his house

r^,hcre she discloserl the facts of pregnancy to lvife of Muhdnrma(i A.rmir

Sahab, who brouBht her before lady do.tor at Lyari where her abortion

'iras eifcctcd with her will on 18.10.2017, thcrcaJter the above facts \4'ere

disclosed to media perstxr, $4ro was brought before thc.rffice al "Aai ki

Awaz" ne'w'spaper rvhere Abdul Basit chief crime rePortt'r, lt.ria .lawaid

newspapm eclitor, who on her disclosurt. brought such facts in electronic

and print media. Consequently the case was registered that her hther had

.ommitted Zina with hcr since the last.l/5 years againsl her wish and will

by force, hence this FlR.

3. lhe accuscd was arested and after completion of usual

invcsligation charge lvas fiamed against him to which he Pleildcll not

guilty and claimed to bc tricd.

4. In older to prove its case the Prosccution examined (15 l)!!'s who

exhibited various do(uments in support of the prose(ution case b'here

aft.-r th!. prose<ution close(l its sidc I hc appcllant/accusetl rr<orLleti his

statement under section 342 Cr.I( whereby he claimed his false

implication by his daughter and that shc !,vas in fact a Prostitute- Hc

neither exan ned lrimsclf on oath no! produced any h'itness in his

defencc.

5. Learned 1n Additional Sessions,udge Malir, Karachi after hearing

thc iearned coun$el for the parties and assessment oI cviderrcc available

on record, vide the impugned judgment dated 31.'10.2018, convicted and

sentcn(cd the appellant as stated above, hcnce this appeal has been filcd

by the appellant against his conviction.

6. The facts of the aase as well as evidence produced bcforc the trial

Court find an elaboratc mention in the imPusned iudgment, therefore, IhP

samc are not reproduced here so as lo avoid duplication and unnc(cssarv

rePetition.

7. Lcarned counsel for the appellant has contenLled that the apPellant

is completely innoccnt and his daughter l1as lalsely roPed him into this

false case to hide the fact that she has tumed to prostituti(m; thal aPart

from thc evidence o[ his daughter there is no other evidcncc against him
c
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and ir1 effcct it is his h'ord against her word; that according hr hior tht'star

reitness who is the grandmother ot the conplainant u,ho according to the

complainant she told of her ordeal lvas not callell as a PlV and that there is

no othcr cofiolr]rative or support material against him ant'l as such he is

entitled to be acquitled based <-rn the benefit ol the doubt. ln suPPort (, his

contentions he has placccl rcliance on Mst Rehana Bibi V The State (2018

YLR Note 100) and Dil lan V The State (lrLD 2019 Bal 92)

8. On thc other hand Mr. Muhanlmad Iqbal Aw'an, DePuty Pros€ulor

General for State has fully supported the impugned judgment and has

contendcal that in our society d daughter would ncver make such false

allegations aBainst her tather; that the complainant's evidence is to bc

believed over that of accused as it can be seen that her e'"id.nce is rcliable,

crediblc and conlitlence irrspirinli anr.l is corrolroratcll by the medical

evidence and as such thc appeal should be dismissed. In support of his

contention he placed reliarrce on Shahzad alias Shaddu V State (2002

scMR 1009)

9. we have heard thc argurnents of the learnetl counsel for the partica,

gone through thc entire evidence *'hich has been rca(l ()rrt bY the

appellant, the impugned iudgment with their able assistance and have

(onsidered the relevant law

10. tlcforc tieriding this casc rve would reiterate (rul h{)rror at the

allegptt oflense rvhich has been committed against the \ ictin being one of

iNEst ard multiple rapc by her father. However, as ludBes lve nrust PUt

aside our disgust and abhofiencc at the alleged offense and decide the

matter obiectiveh, $'ithout emotion ancl strictl) in .lccordance with la\,\'

keeping in vielv the gohlcn principles of criminal Ia!a'that the prosecution

must pro!,c its case against the accused berond a reasonablt' Lloubt and

that the accuscd is entitled to the benefit of the doubt As rvas heltl irr the

case of Tariq Pervez v The State (1995 fMR 1345) that if there is a 6ingle

(ircumstance, tr'hich creates reasonable doubt in a Prudent mind dbout

the guilt of the accuscd, then the a(.used will be entitlcd to thc benefit not

a5 a nLrtter of graa. and colcessirnl but as a nlatter ol' ri8ht. such PrinciPle

lvas rccently reiterated b1' thc SuPreme Coutt in thc case o[ Abdul Jabbar

V state (2019 SCN4R 129)

11. Altcr ou! rc as-sessmcnt (ri the evidence r)n rocorrl wc have comc kr
7
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the conclusion that the prosccution has not proved its case against the

accused be),ond a reasonable doubt and that the accuscd is entitlcd to thc

beneiit of thal doubt for the following reasons:

a) That there was an approximately 5 year dclav in lodging the

FlR. We can appreciatc that under thc circumstanccs it md\'
have been exkemelv difficult to rePott the raPL'but to keeP

quiet for over 5 years in our giew is renllv too lonS and mav
give risc to tlle complainant for lvhater,er reason ialsrlv
iDrplicating her father. His case bt-ing that he h'anted her otrt
of the l'a1' so that slt could continuc \a'ith ht'r busin(-ss of
prostitution;

Ihat thc mcdi(al evidence d()es not supp(,rt the iact tllat the
complainant r./as raped. No marks are f()und on her bocl)'to
suggcst that the accused forcet{ himself upon her Ii she hacl

been consistently raped from the age of about l1 b)' an adult
as alleged one would have expectcd to lind some iniury to
hcr vagina or genitalia however there was none Yes, she
was no longer ; \, irgin but th.rc coulcl have bc'en nrrmerous
explanations for that a part from rape by- ht'r lather. For

anstance, his delense in cross exarnination that shc ha(i

lurned to prostitution r-r'hich cve'n finds a menti('rr itr the
medicrlnotes.

I,)

.)

,i)

There was r'to DNA or semcn match Lr[ her falher.

Thdt the grandmother who she toltl ol her ordcal antl who
could have corroborated her ordeal was not callcd as a l)!\l
in order to support her case bccausc she was suPPorting the
accusa'd.

Mrs, Aamir the ladv she went to lor helP in order to arran8e
her aboftion u'as not aalled as a PW to corroborate her caso

Likervise the (loctor who carricd out her abortion. Thus,
there is no corroborative evidcnce oI an\'abortion or even oi
her first child u'hich was apparently still born

That since the complainant ivas living itl one room with h^'o

nrinor children it does not appcal to rcason tl1nt she could
have been so openly and frequently raped b) hcr father in
their presence. Since her molher dit'rl four or Iite Years a8o

this t{ould irdicate that the minor's nrav rvell be as old as tl

or 9 who'would not have kept quiet whilst such incident
was taking place

The minor children aged then about 8 veals plus wcle not
(alled ns witnesses io givc evidcncc about tlre iirsl
pregnancy of the complainant whcr allegedlv Save birth in
the housc or her se'cond abortion or even raP(: PerhaPs at a
minimum they could have given evidence about their
sister's large stomach during those Pcriods. Childrcn b1'

thcir nature are cuious and rr'oul.l havc n()tl.ed this and

would have asked questions ol the comPlainant cspetiallv if
her stornaclr lvas I.rrger.
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h) No nelvspaper reporter or Person from the media was

examincd and the not^'spaPer cuttings havc not been

properll- exhibited in accordarlce \^'ith thc law

fhe accused's conicssion before the Poliae is ol nc)

('vidcntiary valuc and was l.ltet retricted b)'hinr.

t he police cc,uld have easily arrangcd in(lcPendent mushirs

from the localiq when thev searched the house and artestcci

the accused but thev lailed to do so irl r'iolation of 5-103

Cr.PC

i)

l)

12. fhus, for the reasons mentioned above by cxtending the benefit of

the doubt to the appellant he i5 acquitted of the Charge. The impugr,cd

iudgrnent, conviction and sentenae are set aside and the colfirmation

reference is answered in the neBative. fhe accused shall be released unless

!,vanted in any other (ustoLl't'case.

13. The apPcal ancl con{irmation refcrence is disPost'd o[ in the.]b(tve

t4/
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