
{

6d
, ' ..: Elr ')l\)tr //. ?ti.1

...t'''(rJ.
arr*rv It. ) ,,, ", ,-, , ,, ,h )

BEFORE THE HON'BLE HIGH COURT OF SINDH AT KARACHI
(cRtMtNAt AppEt raNT JURtSDtCflON)

I

I Criminal Appeal No. C4 of 2018

5HAHID ALI SON OF HAJI MUHAMMAO IQBAL
Muslim, Adult, Resident of House No. 1043,
Sector-1.2, Saeedabad, Baldia Town, Karachi,
Presently Confined at Central prison,

KARACHI APPELTANT / ACCUSED

VERSUS

IHE STATE RESPONDENT

CRIMINAL APPEAL UNDER SECTION 410 CRIMINAL

PROCEDURE CODE.

Being agBrieved with dissatisfied by the consolidated judgment

dated 20/11/2018 passed by the learned Additional Sessions Judge-tv at

Karachi West, ln Sessions Ca5e No.1013 of 2014 whereby the appellant has

been convicted under section 265-H(ii) Cr.P.C for offence under Section 300

PPC, punishable under clause (b) of section 302 pPC and sentenced him tor'f
death as ffozr, and the accused Shahid Ali Son of Muhammad Haji tqbal beL__

hanged by neck till his death with directions to pay Rs.S,OO,OOO/- of fine to

ihe complainant and his family under section 544-4 Cr.P.C and in default of

payment thereof, further undergo S.l for six months, the benefit of section

['ra

382-B Cr.P,C is also extended to him, Therefore appellant most respectfully

f{eJ- "l^* - D.--E r- \:l-

FtR NO. 103 0f 2014

UNDER SECTION. 302 PPC

POLICE STATION. Saeedabad, Karachi.
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IN THE COURT OF ADDITIONA]- SESSIONS
J UDGE_4, IG.RACHT wES.t.

(/

To,

Thc Worthy Regi strar,
Horrortl-rle I Iigh Court of Sinclh,
Karachi.

REFI]R 371 CR.P.C I NI S.,b;".,,

,la. 'r r

S,ESSI ONS
YhltS( IS Sl L\l ,\II . J0l PPC, (iltlME
NO, 10]/201+, P.S SAEEDA}iAD.
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IN THE HIGI-I COURT OF SINDI{, KARACHI

Preserl:
Mt. lrrstice Mohotnmad Knriut Kllar Agha
Mn lustice Khaditr Hrtssttitr Tuttio,

Crimirral Jail Appeal No.609 of 201tt
Confirmation C,rsc Ncr,11 of 20.18

Appellnnt Shahid Ali S/-o. Haji Nluh"--.d 
1

Iqbalthrough N{r. Qamar lqb.rl,

in,r n1

Respondent
bal Awan, I).P.G.

Date of heallg

[",".**

_l

_-.)3r,-08-2019

MoI{AMMAD KARIM KrIAN ACHA, I:. lhc aFpellant Shahid Ali in

the instant appeal has assailcd the iudgmcnt dated 20.11.2u18 (the

impugned Judgmcnt) passcd by Learned Additional Sessions Ju(lgc-lv,

Karachi West in a Sessions Case No.l013 of 2014 arising out of Cri[)e

No.103 ol 2014 U/s. 302 PI',C' P.S. S.recciabatl, Karachi wherel:v the

appellant was convicted under Scction 265-LI (ii) Cr.P.C. for ctrrrmission

trf offence punishablc under Se.tion 302 PPCI and aw.rrrled death s('ntcn( c

subiect to confirmation by this Court. He lvas also clire(ted to Pav a fine oi

Rs.500,000/- and in delault o[ payment he r/as to undcrgo simPle

imprisonment for six months ntore. Flowever, thc aFlx]llant !v.1s

extended the benefit of section 382-8 Cr.P.C.

?. The briet facts of the Prosecution case nre that on 09.03 2014

complainant Riyat Khan at mortuary of Civil HosPital, K.lra(hi recordtd

his statement under scction 154 Cr.P.C. to StP Ghose Bux of Bi Saetdabad

that he along with his family is residing in his o1a'n house bearing No 568

at Scctor l2/D, Saeedabad, Karachi for the last 1() years and servin8 as

constable in police department. On 08.03.2014, lre left for his dlrty at 08:(10

/

Mr. Jehnn Zaib. Advocate_
The Statc throuEh Mr. Muh.rmrn,rd

27.O8.20-t9
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a.m. and lr'hcn he was returning home, he tcceivetl a phone call trom his

family that his sor'r Wascem Akranr had left home at about 0700 p.nr. an(l

had not relurned. He called his brother Akhtar Nawaz and both ol thcm

sta ed to search fo! his missing son. He was busy in search in the area of

Ittehad Tov!,n at about 09:00 a.m. (09.03.2014) rvhen he was informed

through phone call tlut lvounded dead body of his son Wasc'cm Akranr

had beer, found in an urrdergrounrl h'.rtcr tank inside thc shop known as

Itashid [ngineerinli lVorks near Quat-ul-lslam Masjid at Al-Saad.rt

Choiak. He camc to the place of occurrence, rctrievecl the dcad boci) lronr

the underground water tank antl shiftcd it to Civil Hospital, hcnce the

instant FIR was iodged with I'.S. Sneedabad.

3. During investigation, accuscd Shahid Ali S,/o. Hali Muhammad

Iqbal was found involved in thi6 incident, he was bookerl and on

complction of investigahon I.O. submitted report under seclion 173

Cr.P.C. against accused !1hich h'as accepted bv learncd Jutliclrl

Magistrate, who scnt up thc case to tlre Court of iearned Sessions Judge,

Karachi West. The charge was {ramed against thc accused to which he

pleaded not guilty and claimed trial o[ thc case.

4, 'lhc prosecution in order to provc its case examined 1l witnesses

and exhibited various d{xumcnts and oll,cr items. Ihc statement ol

accused r,r'as lecorded under Section 342 Cr.P.C in t'hich he denied his

involvcment in the murder. Hc examined himself r-rn oath and called onc

DW in support of his dcfense. After appreciating the evidence on recor(l

the kial court convicted the appellant and sentcnced hirn as sct out earlio'

in this iudSment. Hcnce, the appcllant has filed this appcal .1gain\t

conviction-

5. The facts of the case as well as evidence protluccd before the trial

court find an elaborate mention in the impugned judFnent (late(l

20.11.2018 passed by the trial court and, thcrcfole, the same may nor bc

rcproduced herc so as to avoid duplication and unnecessafl' repetition.

6. After the reading out of the cvidence and the ifirPugncd iudSrnent

Ieamed counsel for the appellant Shahid initially tried to argue the
12
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appellarts case however in the face of the ovcrh'helming eviden(e againsl

the appellant on rccord hc decided not to press the appeal on merits but

instead prayed for.eduction of the sentence from th.'dcath Penalty to ont:

of life imprisonment based on the follohing mitigating rircunlstnnces G1)

that the prosecution had ncither allegecl nor proven any motivc as tr) whv

appellant should murder the deceased Wascem Akram .rnd (b) thc very

slightest of doubt in the prosecution case although not sufficient a doubt

to lead to his acquittal was enough to irnpose the altcrnate sentence of lifc

imprisonment instcad of death. ln support of his contentions for a

reciuction in sentence flom death to that of lite imprisonmeDt he Placed

reliance on Muhammad Anwar V State (2017 s(-l\'lR 630) ancl Chulanr

Mohyuddin V State (2014 SCMR 
,l031).

7. Lcamed DPG contended that based on the evidence on rccord th!'

plosecution had provetl its case against the aPPellant Shahid bevond a

reasonable doubt anrl as such the ir:rpugncd juLlgment drcl not requirc

interference. l4rhen, however, he rvas asked by the court whethcr the

mitigating ciicumstanccs taiserl by the aPPellant justified a reduction in

sentence both he and the leamed aounsel for thc coriplainarrt canditily

conceded that as a malter of l.rra' thev did justifv ,r rerluction irom thc

death penrlty to that oI life imprisonment.

8. Having gone through the evidence on retord w! have no doubt

that the prosecution has been able to Ptove its case against the aPPellant

Shahicl beyond a reasonable doubt for the offenscs for which he has been

chargcd. Thc only issue Lreltxe us is whether sufficient mitiSating

circumstances have becn sholvn to ir.lstify lhe reduction in sentence from

tlmt of the death penalty to imprisonment for life as prayed b}'thc

appellant.

9. Cenemlly it has been accePtcd b) the suPerior courts that if the

prosecution fails to prcve the motive for the murder the courts arc

iustified in imposing thc altemate sentence of life imPrisonment as

opposc:d to the death penalty. Reliance in this rcsPect is Placcd on the case

of Amiad Shah v State (PLD sC 2017 P.152) wherc it was held as unde! at

P.156 Para 9;

/-t
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" Noht'ithstindtfig th..l llp pvti.tptllton ol llt tllllclldnt il
the conuission ol offctrt:e is rluly eslnblishLtl, his itl tlio ,

gulty mntl or nnltrc Io rcn, t lhe <,r,,r! r,'n,n,,r\
shrouded in nt\stry at l ts lhefthtL,, ttnyror,or. ltt suclt
like cases uhcri thp rnotite is rlot lr/otteal ot is not
alleged bv tlrc prcscculiofi, the Court .t'ot the sakc ol
sdfe ndrfiifiistntiou of i$ticc, adopts tautio nnd
treats thc latk of trtotit)e as i ,fiitigatifig
citcutttstar :e /or reducing thc qud tur| of serrt?,tcc
aaparded to a cofiztict. Rt.le/t r. is nltLlp tn 7.""rhar
Afzal o. Thc State Q013 SCMR 7602)." (L1old acltletl)

10. In our view taking into account the fact that no motivc has bcen

proved against the appellant and in taking guidancc from the suprcme

court authority of Ghutam Mohyuddin (supra) where it was stressed as

under whilst dealing with sentencing in a murder case in the follo\-,!,ing

termsi

"lulicnl cntlnn nrusl bt e]?rcrsrd lo tu',rrl llh' nltenrtlil\'
senleni' of lif' ttt+lriso ne,tl, Lr'sl u inlrclr l persou
n Eht lol hp se lo tht grllorL:s. Sr) rt iri l)rtft,/ lo n'sJre( I

the hrnatr liJ:p. ns.fnt tts posstl e, rnth.r lo I'ul tl nl od, bv
dssessin8 flrc eoilence, l;1(ts nd cit(finsh fts of n

pn icuktr fitutlLt cast', untlet \'hich il ftns Lot ttci".

11. We herebv reduce the sentence of the appellant Shahid fronr lhat ol

the death pcnalty to liJe imprisonment and as such the confirmation

reference is answered in the negative. Apart lrom thc above variation all

other fines, penalties inrposed against the appellant Shahid in the

impugned judgment shall rcmain in tact.

12. 'l'he appeal stands disposcd of in the abovc terms

') l/
i "t;
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