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IN THE HIGH COURT OF SINDH AT KARACHI

Constitutional Petition No.D-2342 of 2019

8rels!!
,t Kr/nn KhLt A,!hi

Petitiul.rs:

RespondPnts State:

Date oi h€aring:

Date ol announcement:

h. Iustice Z Vioar Ali Sa48L

Sultan Qarnar Sidcliqui and others through
Mr. Khawaja SharEs-ul-lslam, Advocate.

Mr. Khatid Melrmood Awan, SPccial Prosecutor

NAB,
Mr. Iuukesh Kumar Khatri, Assistant Attornev

17.12.201!l

24.72.2019

IU DGMENT

Mohammad Ka-rim Khan Agha, ].- Petitioner No.1 Sultan Qamar

Siddiqui is facing a Reference filed by the National Accountabilil' Burcau

(NAB) bcfore thc Accountability Court in Karaclri and is currentiy

confinerl in Central Prison, Kalachi.

2. Petitioner No.2 llira Siddiqui is'the wile of Petitioner No.l rvho

wishes to use bank accounts which are in the joint names oi her and hcr

husband at Standard Chartered Bank and other banks. Hence the

Petitioner No.1 has challenged the order dated '13.02.20L9 passed by the

Accountabilit)r Court No.t Karachi (the impuSned order) whereby it has

been held that in effcct u/s.23 of the NAO his wife cannot have access to

his bank accounls evcn if they are in petitioners No.1 and Petitioner N<-r'2's

joint names as thcse accounts contain coEuphon money keePing in viclv

that Petitioner No.I is fa.ing a reference for l'uving assets beyond his

known sources of income.

3. Learncd counsel for thc petitioners has Pointed to a legal notice

datcd 23.01.2017 which he sent to the Manager, Standartl Chartered Bank,

72/5, Lllajlrla Llbal Road, Blo(k-2, PECHS, Karachi whereby hc had

sought access to the Petitioner's account and asked for a coPy of any lettcr
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or order by u,hich the a{oresaid bank rvas not allo$'ing his client access to

the bank accounts

4. By letter dated 28.01.2019 the aforesaicl bank rcplied to learnccl

collnsel [or the petitioners which in cffect stated that thc bank aftcr

receiving a ietter from the NAB dirccting it to freeze the account undcr

Section 2i of NAC) it has done so. The learned counsei for lhe Petitiorrcls

has aontcnded that any fleezing order over bank accounts of either

Petitioner 1 and 2 sh<ruld be set aside and as such the imPugned order

should be set aide and the petitioner should be allov"-ed to use her anr.1 her

husbands bank accounts especially as it has not even been Proven that fhe

monev in any of the Irozen bank accounts contains monev $'hich are from

the proceeds oI corruption. In suPPo of hjs contentiorls he has place.l

reliance on Ehsan Ullah Siiazi V Director Genetal (Karachi) NAB (PLt)

2018 Sindh 696), Muhammad Aktam and 10 others V Federatiofl o(

Pakistan & others (PLD 2001 Karachi 48), Rauf B. Kadri and others V

Federation of Pakistan & others (PLD 2001 Karachi 210), Chaudhry

Muhammad Akarn Warraich V, Chairman, NAB Islamabad (2010 YLR

2766), Shuia Khan Baluch V. Capital Development Authorily,

Islamabad (PLD 2011 Islamabad 25), The State V. Babar Ali Kharal (PLD

2008 Lahore 317), Syed Fateh Agha V Ac(ountability Cou & 2 others

(2015 Yl-R 2235), Ghulam Baeit v The State (2013 P Cr. L J 1797), Dr.

Muhammad Azam Kasi V The State DPG NAB (2012 P Cr. L I 1950),

Sultan Qamar Siddiqui V. National A(countability Bureau (2018 P Cr. I-

J 1145), Dr. Joseph Willson V Federation ot Pakistnn (2017I'jCr. L J 1569)

ancl Muhammad Fakhar Javed Khokhar V Nationnl Accountability

Bureau (2018 t'Cr.L J 47l).

5. C)n the other hancl Spccial prosecuto! NAB has fully suPported the

impugrred ortler anrl stated that since the monies in the lrank account have

been acquired from the proceeds of corruption they calrnot be used try his

$/ife. ln support of his contentions he has placed reliance or1 Chaudhry

Muhammad Akram Warai(h and another V. Chairman, NAB

Islamabad & others (2010 YLR 2766).

6. lve have heard the arguments of learned counsel for the Parties,

considered the record and the relevant law.
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7. At the outset we do not find the authorities cited by thc Petitioner

to be of much assistance as they mainly conceln fteezing orders untler

S.12 NAO as opposed to cautions under S.23 NAO which the case in hand

revolves atound.

8. The impugned order itself makes it clear that the bank accounts

have not been Jlozen under Section 12 of NAO by either the Chairmai,

NAB or the Court and as such the Petitioner No.1's aPPlication u/s 13

NAO for the refrcezing o[ the accounts u'hich lead to the imPugned order

is mironceivecl and was rightly dismissetl Thc impugned order makes it

clear that the bank accounts of Petitionels 1 and 2 havc becn cautionecl b1'

the NAB under Section 23 of NAO which is also an admilred Position b)

the NAB and this is thc leason h'hy the banks arc not allolving acccss to

the bar& accounts of the Pctitioners. For ease of reierence Scction 23 is set

out below:-

"23. Transfer of proPerty void (a) Notwithstandirg
anything contained in anv other law for the time being in
force ajter the Clrairman, NAB has initiated lan inquirt' ori
investigation into any olfencc under this Ordinancg allegccl
to have been committed by an accused pcason? such accuscd

pe6on or any relative or associate of such accused person or
an) other pcrson on his behalf, shall not transfe! b)' anv

means \,\'hatsoel,e!, or cleate a charge on any ProPertv
oH'ned by hirn or in his possessiorl, r,!'hilc tlle inquiry,
inl'estigation or proceedinge are pending before the NAB
or the Court and any kansfer of any right, title or interest or
crcation of a charge on such plopert)'shall be void.

(b) Any pelson who transfers or cleates a char!',c on ProPert,'-
in .ontravention of subse(tion (a), shall l)c punishablc with
rigorous, implisonment for a term, u'hich may extend to
three years and shall also be liable to fine not cxceeding the

value of the propert\, involved;

[Provided that such transfer of any iight, title of intercst o!
creation of a charge on such ProPerty shall not be void il
rnatle with the approval of the Court, subject to such terms

and conditions as the Coult may deem fit.l.

9. In our view Section 23 of NAO is distinct from a lreezing order

under Section 12 of NAO. Section 23 of NAO is a self-executory Provision

whereby rI, as in this case, an]' Person seeks to withdraw money flom a

bank account and the institution trarlsfers such moncy then the institution

may be liable under the lar.r'. A caution under Section 23 of NAO does not

prevent the bank Jrom allowing the lvithdra$'al of funds {rom the bank

,?
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accounts; it simpl)' puts the bank on notice that if it docs so it ma]' be

subject to liabitiw and/o! criminal responsibility. It is, lherefore, left to the

bank as to whether or not to comply with Section 23 oI NAO and in the

evcnt that it does comply and does not allow the tran-sier of any funds

from any bank accounts or withdrawal of funds flom anl/ bank accounts

then it may open itself up to a civil liability lrom the petitionerc. In this

rcspect reliance is placed on China International Watet and Electri.

corporation V Federation of Pakistan (2019 YLR 989) ruhich held as under

at Para's 16 and 17;

"16. ln our vier,r' section 23 of the NAO is itself a sell
exccuting section rvhich r,r'ill automaticail) colne into effcct
once NAB opcns an inqui4, or invcstigation into any offen.e
under NAO which cautions that any propert)' \^,hich is the
subject mater of the inquiry cannot be transferled or a

charge allowed to be created theleon and that in the eyent
tht anv transfer o{ any right, title o, intLTegt or creation of a
cllarge on such property takes placc it sllall be void and that
any person rvho transfcrs the Propert-v_ or crcatcs a charge or)

such property shall be subject to prosecution.

17. In our view the impugned letter sinrply puts the KPI'on
notice that section 23 oI the N,AO is applicable to the
petitioner and the KPT. The impugned letter carinot dire(t
thc Kft to withhold thc afilount of loss ca sed to national
exchequer from the running bill oi the accused persons.

What the impugned letter can do and in cffect tloes is rvam
the KPT lhat if it kansfers any properq, or creates anv
intercst oi,er the property or pays any rnonies allel]ecllv
o$'ed by thc petitioner to the national exchequer it may be

subject to the legal conscquenccs as set out in se<_tiorr 23

NAO. [t is therefore up to the KPT i'hether or not it pays
thc monies allegedly ow'ed to the petitioner b)' KJ'I. lf it
does so ther the KI'I runs the risk oI being hit b)'section 23

if .tecmed applicable to the given situation whereas if it !loes
not pay such monies it potcntially opclrs itself up to anv
lcgal action !,!41ich the petitioner, iI an1', clcems aPpropriate
to take against it. If a fteezing order had b€en in place the
KPT would have had no option but to comply with the
freezing order. We consider it both sensible and prucient
that NAB send out such cauhon lctters to concerned Partics
so tlEt the) may be put on notice and dcternine their best

cou$c of action in such cases however NAB carulot make
such directions as contained in the impullned letter."

10. Keeping in view the above discussion, the tnpugned order is

modified to the above effect in terms of $'hat Ls thc legal position and

potential consequences faced by a financial irstitution when a caution u/s

lj NAO is serveti on it. [n the event that the banks refuse to allow the
/



s8\

wife oi thc Petitioner No.1, to withdraw funds from her/their joint bank

accounts, if so adf ised, she may attemPt to take action in accordance $'ith

law against such denial.

lt. Wc would also tike to Point out beforc disposing of this Petition

that if iol example any Petitioner is facing particular hardship in say

meeting thei! house hold exPenses due to a lack oI funds he/she may

approach the accountability cou and seek Permission for allolting the

petitiL'ner to h'ithdralv a Palticular monthly amount from a Particular

account which is reasonable to enable the house hold exPenses to be mct

especially as at this sta8e it has nat been provcn beyoncl a reasonable

doubt that thc money in any such account which is subject to a caution has

bcen acquired tfuough cofiuPt Practices.

12. Thc petition is disposed of in the above terms namel)' that the

petition is dismissed subjcct to a sliSht variation in the inrpugned order in

terms of clarifying the position vis a vis the legal conse<luenccs of a

caution u/s a3 NAO.
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