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IN THE HIGH COURT OF SINDH AT
K1.,'RACHI.

( Crinti nal .'1 ppel lote J urisd it'tio tt)

Spl. Cr. A.T.A. Appeal N;75 t?0ttl

Asif Iqbal son of Muhammad Quddos
Muslim, adult
Presently detained as

Condemned prisoner
at Central Prison, Karachi. Appellant.

Versus
'Ihe State Respondent

,ll

,4PPEAL UNDER SECTION 25 OF THE

I Being aggrieved and dis-satisfied with the judgment, sentence

and fine passed by the learncd Judge, Anti-T'errorism Court No.VI

dated 2.7.07 .2018, in Special Cases Nos.199/2011 and A-9212012

respectively, sentencing the Appellant as follows:-

i) [,tNDER SECTIO,\' 7 (i) kt) ol ,,17.4 1997,
R4l'SECTIOt\ .t02 (h) /34 PPC.

1'o be hanged till death, subject to the confirrnation by the
High Court as provided u/s 374 CrPC. The convict is also
ordered to pa1, cornpensation ofRs. 1,00,000/- (one Lac) to
the legal heirs o1'tleceased u/s 544-A CrPC and in def-ault

ol such pa-v-rnent lre shall undergo SI lor six months.

ii) LIAIDER SECTIi),\' .]64/.]4 PPC

FIR. No.213/2011
Li/S: 302/J92/34 PPC
R/l{ Sectiott 7 ,4TA 1997
P.S: I'BIA

,4N,TI-TERRORIS]I,I ACT, I997 RE/D II/I7,IT
SECTION 5 6 I -,4 C R I I IT INA LPROC E D U R

&
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IN CUSTODY

IN THE HIGH COURT OF SINDH AT
KARACHI.

(Cri mi n a I App e I I ate J u ris dict io n)

Spl. Cr. A.T.A. Appeal No l20ta

Asif Iqbal son of Muhammad Quddos
Muslim, adult
Presently detained as

Condemned prisoner
at Central Prison, Karachi. Appellant

Versus
The State Respondent.

APPEAL UNDER SEC?'ION 25 OF THE
ANTI-TERRORISM A CT 199 READ WITH

SECTION 561-A CRIMINA L PROCEDURE CODE.

Being aggrieved and dis-satisfied with the judgment, sentence

and fine passed by the learned Judge, Anti-Terrorism Court No.VI

dated 27 .07 .201 8, in Special Cases Nos. 199 /201I anrJ A-92/2Olz

respectively, sentencing the Appellant as follows:-

i)

To be hanged till death, subject to the confirmation by the
High Court as f;rovided u/s 374 CrPC. 'lhe convict is also
oldered to pay cotnpensation ofRs.1,00,000/- (one Lac) to
the legal heirs of deceased u/s 544-4 CrPC and in default
ol such payment he shall undergo SI fbr six months.

,\

-{

FItt. No.14l/201I
U/S:302/364/34 PPC
R/W Section 7 ATA 1997,
P.S: Liaquatqbad.

{ NDER SECTION 7 (i) (ut of 4TA tq97,
R/W SECTION ,IO2 (il /34 PPC.

E
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n\ n(ro. Y >1'
The Registrar ( .1) \
Honorable High Court ol Sindh a1f 0Karachi. \ C \\b

\/ , \
subject:- REFERENCE FOR CONFIRMATION OF DEATH S

U/S 374 CRPC IN SI,ECIAL CASE NO. 199 of 2011, FIR NO.
U/S 304364/34PPC OF PS LIAQUATABAD AND SPECIAL
A-92 OF 2012, FIR 1.rO.213 OF 2077, U/S 30439434 ppc O

1]=a51:1:.=1
Respected Sir,

o
ENTENCE
741. ol 2011
CASE NO,
F PS F.B.I.

With reference to the above noted subject matter, I have the honor to submit

t in the Special case No.199 of 2011, FIR No.141 of 2011, ';t/ s3O2/364i34PPC of

Liaquabtabacl ancl Special Case No. A-92 of 2012, FIR No.213 of 2011 u/s

/392/34PPC otPS F.B,l. Area, Karachi, single judgment passed thereon in botl.r

by the undersigned vicle juclgrnent dated 27tr, luly 2018, against accused

eI1., Asif Iqbal s/o Nluhammad Quclclos he has been conyicted and serrtc,nced

u ncle r-:-

1 01. For offence U/s:7 (i) (a) of Anti-Terrorism Act 1997, R/w
Sectior-r 302 (b)/34 PPC, to be hanged till death, subie* to the

confirmation by the Hon'ble High Court as plovided U / s: 374

Cr.P.C. 'Ihe convict is also ordered to pay compensation of Rs.

100000/- (one Lac) to the legal heirs of the cleceased U/s: 544-A

Cr.P.C and in tlefault of such payment he shall trnder.go S.l for

six months.

I also hereby convict the accused Asif Iqbal s/o Muhamma<l

Quddos for the offence u/s364/34 PPC and he is sentencecl to

suffer Rigoro(rs hnprisonment for ten (10) years with fine of

Rs.10,000/- and in case of failure to pay the fine, he shall ser.ve

S.I four months more.

3. I also hereby convict the accused Asif Iqbal y'o Muhammad

Quddos for the offence u/s392/34 PPC antl he is sentenced to

suffer Iligorous Lnprisonment for ten years (10) years with fine of

Rs.10,000/- and in case of failure to pay the fine, he shall suffer SI

four months more.

il

1

Q$l!E QF THII TUDCE, ANII-TEIIRORISM COURI NO: VI. KARACI II
No: ATC-VI/K-DIV / X8+ oI 2018 Karachi clated: 27-(t7-?078

(

il
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IN THE HICH COURT OF SINDH AT KARACHI

Spl. Crl. Anti-Terrorism Appeal No.218 of 2018.

Spl, Crl. Anti-Terrorism Appeal No'219 of 2018.

Confirmation Case No.10 of 2018.

Appellant Asii lqbal son of Muhammacl Quclelos
through Mr. Muhammacl Farooq,
Advocate.

Conlplainant Arif Jan through Mr. Khawaja Naveerl
Ahmecl, Aelvocate,

Respondent: The State tlrrough Mr. Saleern Aklrtar
Buriro, A,-lrlitional Prosr'cu tor Gcneral

Date of hearing:

Date of jutlgrnent

10.03.2020

20.03.2020.

UDGMENT
MOHAMMAD KARIM KHAN AGHA, l:- Accusecl Asif I c1b.r I sort rrl

,.,

Muhammad Quddos was trierl bv learned Judge, Anti-lerrorism Court

No.Vl, Karachi in Special Case No.199 of 2011 arising out o[ Ct'inro

No.141/2011 u/s.302/364/3a PPC read with Section 7 of Anti-Terrorism

Act, "1997 registered at P.S. Liaqutabad Karachi and Special Case No.A-92 of

2012 arising out of Crime No.213 of 20'11., u/ s.302/392/34 PPC r/w. Section

7 of ATA 1997 registered at l'jS F.B. lndustrial Area, Karachi. After trial viclt'

iudgment dated 27.07.2018 the appellant namely Asif Iqbal vvas convicted

and sentenced as under;-

1. For offence u /s.7(i)(a) of Anti-Terrorism Act,1997 r/u'. Scctiorr 3()2

(b)/34 PPC, to be hanged till death, subject to the confirmation Lly

the Hon'ble High Court as provided u/s.374Cr.P.C. The convict is

also ordered to pay compensation of Rs.100000/- (one lac) to the
Iegal heirs of the deceased under Section 544-,4 Cr.P.C. ar.rtl in
default of such payment he shall undergo S.l. for six months more.

2. For offence u/s.364/34 PPC to suffer Rigorous Imprisonment for
ten (10) years with fine of Rs.10,000/- and in case of failure to pav
the fine, he shall serve S,l. for four months more.

3. For offence u/s.392/34 PPC to suffer Rigorous lmprisonment for
ten (10) years with fine of Rs.10,000/- ancl in case of [ailure kr pav
the fine, he shall suffer SI for iour months more.

Present:
[\4r. Iustice Mohommad Karin Khnn Aglrl'
Mr. Iustice Tuhamnnd Saleenr lessar.
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All the above sentences were orderecl to be run concurreutlr'. I-he

appellant was extendetl the benefit of section 3tt2(b) Cr.l'C.

2. Being aggrieved and dissatisfied by the iudgment passed by learnetl

Judge, Anti-Terrorism Court No.VI Karachi, these appeals have becn

preferred by the appellant against his conviction.

3. The brief facts of the prosecution case are notably that the first FIR

(the First FIR) was lodged on 06.07."1"1 a day after the incident by PW lt Cul

Akhteen which set out similar facts as in the later lodgied second antl thircl

FIR's referred to below but was disposed of in "C" class stating that hc

resides at the above address and has a personal Mazcla-No.JE9027 of lloutt'-

No.D-7, which runs by my paternal cousin Mohammad Wali S/o Shaista

Khan. Today morning the driver along with conductor Naieebullah as usual

proceeded from Sohrab-Goth towards Landhi. As soon as the)' reachetl ne.rr

Fazal Mills F.B. Area at about 05:30 Hrs, the motorcycle ricling'l/5 bovs

kidnapped them on gunpoint. At that time, the conductor Najeebullah macle

his escape good from the vehicle. Ile boardecl into rear coming vehicle

Mazda-D/7, arrived to me and disclosed that my vehicle besides the clriver

Mohammad Wali with 3 to 4 passengers also l.rrcst'nt, u't'rt'kirln,rl'l'r'ti ,tlorrt'

with vehicle by 4/5 unknown persolrs. We were in search of llrenr thcn itr

the meantime the slide displayecl from TV through n'hich it revealeel that mr,'

vehicle in wfuch 4 dead-bodies were lying is found parkecl at maitt rtracl nttlr

Caltex Fuel Pump in Block-1 of Gulshan-e-lqbal, while one deacl-bodv u'as

lying in gunny bag near the vehicle. All five dead bodies have lten shifteti

to jinnah Hospital by the Police of Gulshan-e-lqbal. On such information, I

accompanied with my other companions and reached at Jinnah Hospital anrl

inside the mortuary found the dead bodics of rny paternal cousin

Mohammad Wali, relative Ghulam Jan his brother Ahmed Jan ancl

Aurangzeb, who were brutally killed with firearm shots by terrorisnr. Wlrilt

one deacl body whose name subsequentlv learnt as Riaz Baltrh, who was

killett by throttling. My complaint is against 4/5 unknown persons for

kidnapping and committing the murder of my paternal cousin Mohanrnratl

Wali and other relatives and Riaz Baloch tl'rrough terrttrisnr at sttlt'tt'

unknown place, with firearm shots and throttling and flecl awat, afl.er

throwing them at Gulshan-eJqbal. Action may be taken. This rnuch is mv

statement.

2

A
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4. That on 29.'10.2011' at 1700 hours a second FIR (the Second F-lR)

arising out of the same incident was lot{gecl by complainant Arif Jan (FIR

No.141 of 2011) at PS Liaqutabad, Karachi, stating tllat lre resides at Flouse

No.11/69, Zaki Manzil,luria Bazar Kharadar, Karachi alorrg with his fanril\''

Originally, he is resident of Bajor Agency His real brother Ahmed Jan agetl

about 32 years, brother Orangzeb aged about 15/18 years and driver Fazul

ur Rehman s/o Gul Riaz Jan, plied their dumper No. I K'l--626 in llvclerabarl

On 05.07.2011, they were coming to Karaclri for some rtaintenanct-' work trl

the said Dumper. On instructions of elder brother Chulanr fan, thcv kr.rtlt'tl

Reti in the clumper from Nooriabatl. It was to be r.leliveretl in tht'att'.l o[

GarderL where some construction work of the complainant's brother namelv,

Ghulam Jan was underway. When they macle their wav tlown to tht'

Liaquatabad No.10 bridge, their tyre got Punctured. Thel' prullg'd thc eiumper

over and asked the brother oI the complainant, who was in contact \\'ith

them, to reach for assistance and he arrived. In the meantime, at 5:00 am or

6:00 am one Mazda of Route N0.D-7 reachecl and pulled over rigllt next t()

them. From that bus, three armecl Persons aPPeared. llrey took all foul of

them hostage in that Mazda bus, depriving them of their cash ancl mobiltr

phones. On resistance, accused fireel at Ahrned Jan whcreas, driver liazal-

ur-Rehman informed the complainant about the incident, wlro wcnt

looking for them and found their dead bodies in linnah Hospital, as they had

been killed with firearm weapons. I'olice of Culshan-e-lqbal shiftetl the r'lea'"l

bodies and contacted the complainant. Motorcl'cle of lris brother antl

dumper were recovered from the place of incident, as such case against 6/7

unknown persons got registered

5. Later on 10.11.11. a third FIR (the third FIR) was loclgecl in respect of

the same incident being FIR No,213 of 2011 under Section 3,1/302 / 392 read

with Section 7 of ATA 1997 . The sairl FIR No.213 of 2011 was rt'corded otr

L0.11.201'l at 1630 hours on the basis of statement u/ s. 154 Cr.P C. of the

complainant Najeebullah, in which he has stated that he was performing

conductor duty on Mazda No.lE-9027, route D-7, which belonged to his real

cousin namely, Gul Afsheen. On 06.07.2011, he along witl.r driver l]abib arrel

Muhammad Wali, left Sotuab Goth for Lantihi Quaidabad. At about 0530

hours they reached Gulshan-e-lqbal fronr Rashid Minhas lload, went to tht'

top of the bus to collect fare from the passengers present there. [)uring such,

some passengers boarded from CNC station stoP. Wht'n the bus rt'aclretl
2

I
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6. After registration of the FIRs, usual investiSations were carried out

and on the conclusion of the invcstigations a challan was subnlitted bcl()r'c

the competent court of law. The charge was trlso frantecl ag.rirrst lht"rr't ttsctl'

which has been amended, against the accused to which he plear'letl ntrt guiltt

and claimed to be tried.

7. To prove its case the Prosecution examineti 2l Prosecutioll witnt'ssr"s

and exhibited numerous documents and other items and thereafter the side

of the prosecution was closed. The statement of the accuse.l were recorcit'tl

u/s342Cr.P.C in which he deniecl the allegations against hinr ancl claitrletl

false implication. He did not examine himself on oath or call any witnesses irl

support of his defense case.

8. Learned Judge, Anti-Terrorism Court No.Vl, Karaclri,.rftur hearirrl',

the learned counsel for the Parties ancl assessment of evidence available on

record, vide the impugned judgment dated 27.07 2018, cotrvicteel atrel

sentenced the appellant as stated above, hence this appeal has beerr filer'l bv

the appellant against his conviction-

/

,4,

.l

Fazal Mill area, he heard noises and shouting coming from the bus, as

someone was telling the passengers to get off. All tl.re passengers got oif the

Mazda bus and he also got off from the back sitle anci troticecl tlrat tl.tt'tlrivt'r

had been moved away from the driving seat which had [reen 12[s11 1rr'1'r [rt' a

person clad in pants and shirt. I{e furtlrer noticetl that Ihcre w'ts rttr

person/ passenger except driver Muhammad Wali and the assailants, antl

they drove away. He remainecl there till the next bus arrivetl, irr whicl.r hc

went to Landhi and narratecl the incir.lent to owner Gul Afsheen l{t'canrc to

know that dead bodies of his paternal cousin Muhammacl Wali along with

some other {our persons had been found ir.r Gulshan-e-lqbal Block No.l, near

Caltex pump. On 09.07.20'f"1, he along with owner of the bus went to P:i

Gulshan-eJqbal, where he pointeel out the place of irrciclctrt beirrg F.rzal Mill

to Inspector Nazar Muhammad such insPector preparetl memo o[ l.rlace oi

inspection. Since he was traumatized b1' the inciclent he went au'av t() his

native place. He later on returned and had his statement u/s 154 Cr'l'C

recorded, claiming against unknown culprits that they, on 06.07.2011 .rroutttl

0500/0530 hours, took Muhammad Wali hostage with bus lE -9027 ' D-7

route, on force of weapons.
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9. The facts of the case as well as evidence producetl before the trial

court fintl an elaborate rnention in the impugned iudgment, therefore, the

same are not reproduced here so as to avoid duplication and ullneccssarY

repetition.

10. Learned counsel for the appellant has contenclecl that this is a cor''kt'ri

uP case as can be seen by the fact that 3 seParatc lrlTl's rlt'rt' filt'tl i'rr 1

separate dates at 3 differcnt l}S's, that the sole cye witnessos itiettttlieatrtrrt

cannot be safely reliecl upon especiallv as the iclentification l-raraclt' u'its

defective; tl]at no recovery was made from the appellant, that the.rppc'llant's

confession before the police is inacimissible, that he has beetr ftrlselv

implicated in this case and as such the appellant for any of tht'above reasons

should be acquitted of the charge by extending him the benefit of the !l()utrt.

ln support of his contentions he placed reliance on Qabit V The State (2021) I'

Cr.L.f Note 13), Naib Subedar Nasabuddin, Frontier Corps (South) V AIi

Nawaz and others (2019 P Cr. L J 1539), Muhammad Asif V The State (2017

scMR 486), Rahat Ali V The State (2010 scMR 5t34), Syed Saeed

Muhammad Shah V the State (1993 SCMR 550), Mst. Asia Bibi V The State

(PLD 2019 SC 64), Muhammad Sadiq V The State (2017 SCMIT 
.l'l+),

Zeeshan @ Shani V The State (2012 SCMR 42ti), Kanwar Anwaar AIi,

Special ]udicial Magistrate in the Matter of Cr. Misc. No.183 of 2019 in Cr.

Appeal No.259 of 2018 (PLD 2019 SC 48tt), Kamal Din @ Karnala V The

State (2018 SCMR 577) and Notice to Police Constable Khizar Hayat in the

matter of (Asif Saeed Khan Khosa, C.) (PLD 2019 SC 527)

11. On the other hancl learnecl APG .rppearing on L-'chalf o[ tlrc Statc has

fully supported the impugned lullgment antl in particular contotrrietl tlrat tlrt'

eye witness was reliable, trust worthy and confidence inspiring ancl har-l

correctly identilied the appellant at the itientification paracle; that thc

medical evidence supported the eye witness eviclence, that the recoveries

supported the prosecution case and as such the appeal against conviction

should be clismissed. The same position was taken by learned counsel for the

complainant.

12. We have heard the arguments of the learnecl counsel for tht'partit's,

gone through the entire evidence which has been reacl t)ut b1' the ap;:rellanl

and the impugned iudgment with their able assistance and have consitlt't t'tl

the relevant law including that cited at the bar.

,

1
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13. In our view after our reassessment of the evidence based on tht'

evidence of the PW's especially, PW MLO, Post mortcm rt'ports atlcl other

medical evidence, PW police witnesses anel [O, recovery of ernpties otr thc

spot and mazcla bus and positive chemical report we are satisfied that the

prosecution has provecl beyond a reasonable doubt that on 05'072011 at

about 5 to 5.30am Muhammetl wali driver of Mazcla l'rus bearing r('gistratiol'l

No.JE 9027 Route 7 D was kidnapped along with saicl Maztla antl rvhcn the

bus reached near fly over of Liaquatabd No.10 4 other persons (Ahmeci Jan,

Bilal Jan, Ghulam Jan. and Orngzaib) were kiclnapped anrl maclc to forcibh'

sit in the mazda bus and were then murdererl on account of firearnl iniulies'

This position is admitted by the learned counsel for thc- appellant'

74. The only issue therefore, in our view, left before us is whether the

appellant u/as one of the persons who shot the cleceasetl bv firearm orr tht'

mazda bus which lead to their deaths.

15. In out view after our reassessment of the evidence we fincl that the

prosecution has NOT been able to prove beyond a reasonable doubt that the

appeltant was one of the persons who murdered any of the 4 cleceasecl found

in the mazda bus and l.rereby set aside the impugrred judgment arrci allow tlrt'

appeal for the following reasons;

(a) In our view the founclation of the Prosccution case against th('

appellant is built on the evidence of the sole the eye witness PW 20

Fazal ur Rehman who n'e do not consicler w'e can saft'lv rclt'ott ilt

terms of him correctly identifying the appellant as otle of the pt'rsorrs

who opened fire on lrirn an,"l the cleceast'cl irr lhc. mazcla lrus lrrr tllt
following reasons:

(i) Eye witness PW 20 Fazal ur Rehman was related t() soll)c (rl

the deceased and according to him ht' hatl rlan.rgt'tl t() ('se'rP('

from the bus without being killetl bv the skin of lris tteth lht'
first FIR in this case was lodgeci on 06-07-201 1 a clay aftcr tht'

incident but he did not colrle forwarcl as a witness until
28.09.201'l which is nearly 2 months later without ottcrillg arrl
explanation lor failing to clo so which does trot appt"rl ltr

reason, logic or comrrlon seusc atttl lcads ttl thc cttncltrsiittl tll'rt
l-re may be a put uP witness.

(ii) Eye witness PW 20 Fazal ur Rehman garve his S l 6l

statement as mentioned nearly 2 months after thc irrcieletrt lltt'
superior courts have placecl cloubt on tlrt' evitienct' of eve

witnesses who failed h'ithout explanation t() rec()r(i their S l{rl
statements within 4t3 hours. In this respcct rt'liancc'is plact'cl ort

Muhammed Asif's case (5u pra),,
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(iii) Eye witness PtN 2O Fazal ur Rehman in his S.161 statemL'nt

did not give any hulia of the appellant. He hacl lr()t scell hirll
before and orrly got a fleeting glance at him, 'l'he light was

somewhat questionable and as such his abilitv t() correctly
identify the appellant at an identification l,araclc is ckrubtful lrr

this respect reliance is placed on Javed rhan v state (20t7 s( tvl Ii

524\

(iv) With regarcl kr the con(iuct of tht'itlt'ntification lraradc rlc
are not persuaded that this was carried out in accorclance with
the guidelines as laid clown in the case oI Kanwar Anwaar Ali
(PLD 2019 SC 488) when all the following factors are

consicierecl as a whole.

(a) The identification paratle took plact' 4 n'ror.tths aftcr lh('
incident.

(b) The appellant was in police custotly at the tir)re ()i tlre
iclentification paracie anrl coulcl have [.rt't.tl shorvtr tl) tl']('('\'('
witness PW 20 Fazal ur Rehman Prior b the identification.

(c) CNIC No.s, addresses and professions of thc dunrnrics
were not recorded in the lnagistrates rePort

(d) The dummies were not similar and onlv 7 to U clummies
were used.

(v)The possibility exists that PW 20 Fazal ur Rehman w.rs trttt
present at the time of the incident as hc appears [o lrc a chatrct'
witness who is relatecl to the deceased, accorcling to hir.n lrc
was wounded when he escaped from the bus but ht'has lrttt
produced any medical certificate as proc,f of this atrr'l he h.rs tltrl
produced his bloodied clothes and as uoted earlier he diel not
come forward after the registering of the first FIR for nearly 3

months ancl his first S.161 statement was nearly 3 months aftt'r
the incident.

(b) There is also very little other supportivc or corroborativt' elitlt'ttt,"
that the appellant was involved in the rnurclers. F<rr exatrtl,le,

(i) His confession before the police is inatlntissible in
evidence

(ii) On his arrest in another cast'a pist()l \.{'as rocovt'rctl
from him and it is the case of the pr()sccution that this
pistol matched the empties recoveretl at the scene but in
our view anvone coulcl have gi"'crr thc appcllarrt tlrir
pistol after the incident for his use.

(iii) His pointation of where the mazrla trus
jacked and where the kidnappecl Persons

u,as lri

murdered is irrelevant as the police alrea.ll' knen' t,l
both of these places.

(c) It is also relevant that in his 5.342 Cr.PC statement he was rrot
asked about the recoverer.l pishl ancl as such tlris ;tit'cc trf t'r'itlt'nct'
cannot be used to convict him.

t
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(d) It also seems to us rather suspicious that the First Flll was lodged

on 06.07.2011 and disposed of in "C" class vet on 28 09'2011 one

day before the Second FIR is lodged PW 20 Fazal ur Rehman givt's

his 5.161 statement as an eye witness and one day after giving his

5.161 statement as an eye witness the Second FIR is lodged after an

unexplained delay of 4 months naming PW 20 Faz'al ur [lt'htlatr

u, ur't 
"y" 

witness to the murders. The Third FIR is also lotlgetl

u'ith arr unexplained delay of over 4 months after the incident 'lir

us all of the above tends to suggest that the casrr against th(r

appellant being concocted cannot be ruled out as there was plentv

oi 
-time 

for consultation between the complainant of the Secon..l

FlIt, PW 20 Fazal ur Rehman who is relatecl to thc deceascti 'ttltl
the police prior to the filing of the Seconci FIR keeping in mincl that

the First FIR *ot disposed of in "C" class These unusual ancl

suspicious circumstances create doubt in our tnind zrbout tht'

prosecution case against the appellant.

3>>
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(e) It is in our view also some what susPicious that after the filing of

the Second FIR despite the appellant already being under arrest itr

police custody and the eye witness being available the appellant is

not immediately taken before an identification parade or placeel

ir.rto judicial custody prior to an identification paracle lting heltl

lnstead the appellant is placed before an identification parade a

day after the lodging of the Third FIR. All of the above also raises

eyi brows and cloubt on the Prosecution case against thtl appellant

16. Thus, based on the above discussion where we find that we'clo not

consider it safe to rely on FW 20 Fazal ur Rehman correctly identifying the

appellant as one of the persons who murdered the kiiinappetl persons anll

based on the lack of supportive/corroborative evidence by extending thc'

benefit of the doubt to the aPpellant we hereby allow his appeal, acquit hinr

of the charge and set aside the impugned judgment. The confirmation

reference is answered in the negative Consequently the appellant shall bc

releasecl unless he is wanted in any other custody case

17. The appeal and confirmation reference stand disposed of in the abovc

terms,
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