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IN TIIE HIGH COURT OF SINDH, CIRCUIT COURT, HYDERABAD

Present:-
tt/lr. Justice Naimatullah Phulpoto
lMr. Justice lt/ohammad Karim Khan Agha

Cr. Appeal No.D-94 of 2014

I lre Stale Through Syed [tleeralShah, D.P.G

JU DGMENT

NTOHAMMAD KARIM KHAN AGHA, J: This appeal is directed against

llre luclqnrent dated 16.09.2014 passed by learned Special Judge for CNS

'ilrrlrt-:errl Helrilzirabad, in Special Narcotic Case No.295 oi 2012, arising out

1)i (;ilrrrt,. N0.104/2012, registered at police station sakrand, under section

' r(c ) t )r rr rlr oI of Narcotic Substances Act, 1 997 (CNSA), whereby the appellant

lai lVltrtrarrrmad alias Taju alias lvlumtaz Brohi was convicted u/s 9(c) of CNS

r\.i l, l(l!)/ ilnd sentenced to suffer Rl for 05 years and to pay the fine of

l{:;.ll-i,0U0/- ln case of default in payment of fine he was ordered to suffer

:,rrlrlt,. rnrlrrisonrrrent for 05 month more (impugned judgment). Benefit of

[triel facts of the prosecution case as disclosed in the FIR are that on

'1, oi -l01il, filP Basharat Ali of Police Station B-Section left police station

.rkrrgwttlr lris; subordinate staff P.Cs. Ghulam Akbar, Ghulam Qadir, Khalid

['ervarz arrcl Driver Zameer Hussain vide roznamcha entry No.25 for patrolling

rr ir (-iL)vernment vehicle. While patrolling at various places when they
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r\ppellarrt laj lt/uhammad @ Taju
(O lvlumtaz Brohi :

:.;et;tion 382-8 Cr.P.C. was also extended to the accused.
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reached at Khaskheli Curve at road leading to 60-Mile, where it is alleged that

;rolrr:e prarty received spy information that one person namely Taj Muhammad

alias l-aju alias [tIumtaz, required in Crime No.102/2012 of PS: B-Section

Nawabslralr was selling Charas at Sim nala Mori. On such spy information,

tlre police party proceeded to the pointed place and saw that present accused

wirs standing at Sim Nala Mori. Accused while seeing police party, tried to run

.rw:ry lrut he was surrounded and caught hold of by the police officials. On

irrcltriry, he disclosed his name as Taj lvluhammad alias Taju alias Mumtaz S/o

/\rnir l:lux, by caste Brohi. Due to non-availability of public persons, it is

allegecl that P.Cs. Ghulam Akbar and Ghulam Qadir were made as mashirs

.ur(l l)ersr.lnal search of the accused was conducted. During search, three'

I)re()es rlt charas were secured from the possession of accused; cash of

Its lliO/- was also secured. Charas was weighed it became 3000 grams, out

tit the aforementioned charas 100 grams from each piece were separated and

:;ealetl for chemical analysis. Mashirnama of arrest and recovery was

lireparetl. 
-l-hereafter, accused and case property were brought at police

:;lation where F.l.R. was lodged by SIP Basharat Ali on behalf of the State

rrrrder section 9(c) CNSA.

t)uring investigation, lnvestigation Officer recorded 161 Cr.P.C

.ririr-jrrrrint:; ol the PWs. Sample of 100 grams (total 300 grams) of the

;rrlrst;,rnct-: / clraras was sent to the chemical examiner for analysis on

or; Oii :'l)12 tlrrotrglr PC Amanullah and positive chemical report was received

lrr tl're conclLlsion of investigation challan was submitted against the accused

l'irr ()ftence u/s 9(c) of CNSA

4 Iriill court framed charge against accused at Ex.5 u/s 9(c) of CNSA, to

wlrir:lr, irccused pleaded not guilty and claimed to be tried. At the trial

prosecution examined PW-1 Complainant / SIP Basharat Ali at Ex.7. He
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t)r()du(;ed mashirnama of arrest and recovery at Ex.7lA, FIR al Ex.7lB,

rrlrolur;t:ll t:u;ry of Roznamcha entries of departure and arrival at PS: at

I :x / lt), ()hemical Examiner report al Ex.7lD, PW-z I mashir Ghulam Akbar at

I x tt .rrrtl tlrereafter, prosecution side was closed at Ex.B

;latetrreni on oatlt

a

(i I earned Special Judge after hearing the learned counsel for the parties

rrrrl trxarnininq the evidence available on record convicted and sentenced the

.r;r;iellarrt as stated above vide the impugned judgment. Hence this appeal

3

', litatemenl of accused was recorded u/s 342 Cr.P.C.at Ex.11. Accused

tleruerl the prosecution allegations and claimed his false implication in this

r:rrsc,. l\c(;used tlid not lead evidence in defence and declined to give

,' I earned trial court in the impugned judgment has already discussed the

evidence in detail and so there is no need to repeat the same here, so as to

.rvoirl dtrplication and unnecessary repetition

ti lvlr. Hameedullah Dahri, learned advocate for appellant contended that

llre l.rlosecution case is highly doubtful; the place of incident was located at

lrusy spol, yet, none from public was joined to attest the arrest and recovery;

llrere are material contradictions in prosecution evidence, hence it cannot be 
.

r,-lierl rr;rorr, that there was delay in sending the case property to the Chemical

I r"rrrrirrer..rrrd tarnpering with the case property during such period could not

lrt-r ruletl rrut. lt is argued that alleged recovery was made on 25.O7.2012,

whereas the sample was sent to Chemical Analyzer on 06.08.2012 with an

rrrrexplairred delay of 13 days and no evidence has been brought on the

rer;ortl that the recovered charas was in safe custody during that period. He

Irrrtlrer atgued that PC Amanullah through whom the sample of charas,was

sent to the Chemical Examiner has also not been examined. Lastly he argued

vtr'
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tlr.rt il're accused lras been involved in this false case due to bad relations

;ulrrt;lr lrr: an<l others from his village had with DSP Aijaz Memon in ord-qrto

terrt;Jr lrir.rr a lesson. ln support of his contentions, learned counsel for the

.rlrpelliatrt relied upon the case of IKRAMULLAH & OTHERS V/5. THE SIAIE

(:,015 SChtR 1002)

l;yecl lVleeral Shah, learned D.P.G. very fairly conceded to the above

IU We trave carefully heard [vlr. Hameedullah Dahri, learned advocate for

r;rgrellirnl, liyed lvleeral Shah, learned D.P.G. for the State, scanned the entire

(.vr(k;t rt;e artr(l corrsidered the relevant law

I I \/Ve liave reached the conclusion that the prosecution has failed to

l\r:c<trrling1 to the spy information, accused was selling charas near Sim Nala

lVlrr, (iL)-l\/lile road, and police arrested the accused from the said place, but

rrrr privtrte person from the aforementioned ltlori was associated to act as

rrrilslrir ol r-rrrest and recovery despite them being available and the arrest

lieingl rnade near a busy road and based on the particular facts ,and

l rrr;Uril:it;rr x;e$ c)f the case we consider that such independent mashirs were

retluired in order to give greater credibility to the police version of events

r,rrlrrr:lr we consider to be highly doubtful in the absence of such independent

,:()rrol)oration. lvlore significantly according to the prosecution case, charas

wir:; recovered on 25.07.2012 and sample was sent to the Chemical

I xarrrirrcr on 06 08.2012. This was an unexplained delay of 12 days and

rrollrrrrr; lrir:; r;ome on record to show that the recovered Charas was in safe

(;ustorly tltrrirrg that period. Furthermore, PC Amanullah, who has taken the

:-;irnrple lor Chemical Examination has also not been examined by the

1'

( ()rtenuons of learned counsel for the appellant and did not support the

I I tl )U(lt reti jr-rdgrrrent.

establislr its case for the reasons that it was case of spy information.
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[)rosecution in respect of the charas'safe custody or safe transit as such

!lr,'rt, r:; likelihor-rd that such sample may have been tampered with /interfered

witlr arrcl ;rs sucl.r the result of the chemical examiner cannot be safely relied

nlrorr lrr ll-ri.r; respect reliance is placed on the case of IKRAIIULLAH &

r r/HERS V/5. THF- STATE (2015 SG,I/R 1002), the relevant portion of which

r:r replotl.rced below for ease of reference:-

"5. ln the case tn hand not only the report submitted by the
Chemical Examiner was legally laconic but safe custoQy of
the recovered substance as well as safe transmission of the
separated samples to the office of the Chemical Examiner
had also not been established by the prosecution. lt is.not
clisputed that the investigating officer appearing before the
learned trial court had failed to even to mention the name of
the police official who had taken the samples to ffie office of '

the Chemical Examiner and admittedly no such pglice
official had been produced before the learned trial Court to
depose about safe custody of the samples entrusted to him
lor heing deposited in the office of the Chemical Exam:iner.
ln this view of the matter the prosecution had not been,'able
to establrs h that after the alleged recovery the substance so
recovered was either kept in safe custody or that the
samples taken from the recovered subsfance had safely
been transmitted to the office of the Chemical Examlner
without the same being tampered with or replaced while in
transit-"

l-l ln olrt'view this alone is a major defect in the prosecutions case which

wrrultl jrrstity the acquittal of the appellant. We have also observed that there

rl, r:r rr rtr a(lictions in tlre evidence of the PW's (for example PW 1 states that .

i ;lrr.rhurr Qaclir separated the charas and weighed the charas where as PW 2
t,

:'rdrrr:., tlr;rt PVV 1 separated the charas and weighed the charas) and nobody

vvas ..recrl approaching the appellant for purchasing anything which would

tenrl lo suggest that he was not selling drugs to anyone. Convictions in

rnrrt;oti<::; c.tses under the CNSA entail heavy sentences including capital

prrruslurrenl tlrus in such circumstances the courts have to view the evidence

wlrtt:lr .)xtt'ar care and caution
,r*7
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It alsc.r a well settled legal proposition that in any criminal case the

Y

I'r ():;(r(:rrli(in lras tr.r grrove its case beyond a reasonable doubt and any doubt

rrrusl t;o tlre accused as of right not by way of concession. ln this respect

r*lrArrr;e ts placed on the case of Tariq Pervez v/s. The State (1995 SCMR

/.r.t5.), where the Honourable Supreme Court held as under:-

"It is setfled law that it is not necessary that there should
tnany circumstances creating doubts. lf there ls a single
circumstance, which creafes reasonable doubt in a prudent
mind about the guilt of the accused, then the accused will be
entitled to the benefit not as a matter of grace :and
concession but as a matter of right."

l'l l'lrus, for the above stated reasons, we find that the prosecution has

r.rrlerllt., l,rrove its case against the appellant beyond a reasonable doubt, and

lllr--ftit(rt:, l;y slrort order dated 16.05.2017 while extending the benefit of

,l.rrrlrl to the appellant the appeal was allowed and the conviction and

5t-;nterr(je recorded by the trial court against the appellant were set aside and

llrr: df)J)ellant was acquitted of the charge.

/\lrtrve irre the reasons for short order dated 16.05.2017

llyrlerabad
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