


Sas

-\

Maapt s

“ ) X hl

5 N Mr. Alt Raza Baloch, advocate {or the peutioner in C.P Ne -
" 2318/2016
,‘ Mr. Bakhshan Khan Mahar, advocate for the petitioners in C.F
.- No.D-2319/2016 and C.P No.D-2464/2016.
< Mr. Dareshani All Haider ‘Ada’ advocate for the petitioner in C.P.
- No D-2357/2016.

¥ M/s Qurban All Malano and Gulzar Ahmed Malano, advocates {or
) the petiioner in C.P No.D-2317/2016, D-2386/2016,
K Mr. Muhammad Zubair Malik, A.D.P.G.A NAB (Suklur) a/w Abdnl

Majeed Memon, Special Prosecutor NAB (Sukkur) for the

g Respondents.
ORDER
e Mohammed Karim Khan Agha, J. By this composile order w»

N

propose to dispese of the above mentioned pelitions ficd by
petitioners for confirmation of their pre arvest bail
2. All the petitioners have been accused of corrupfion amnd

corrupl practices under the National Accountability Ordmarce

1999 (NAOQ) which lead to the National Accountability Bureait {NAH]

flling NAB reference 07/2016 The State V Jameel Abined Qureshs
ﬁ »

. and 17 others agamnst them and others on 18-03-2010 won Toas
currently proceeding before the Accountabilily Court at Sukh.n

3% The brief facts of the case are that the olficial accused weye
&,

! o )
-modtly XEN's, Assistant XEN’s and Sub Engieers all worlking for

thefProvincial High Ways Division Suldeur (PHDS) who all musused
t T !’:'-'

o
-~ or failed to exercise their authority during the grant of, monttormg

of. and payment of contractors who are tie other co-accusad in the

referencs all of whom are Government or private comtractors whe
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6. Since this is a case of pre arrest bail before considering the

cases of the petitioners on interim pre arrest bail in this case 1t 1s n
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our view necessary to observe that as s well kinown the conditions
oy for the grant of pre arrest and post arrest bhail are quite distinet n
law and were well set out mn the case of Rana Mohammed Arshad
V Muhammed Rafique (PLD 2009 SC 427). In this case at P. 43

the following conditions need to be satisfied beforc pre arrest bail

BROTUT Fo 0 i 2 TR R 1oLl SRS

can be granted as sel out below:

i

A R T

“9. Even since then, the said interpretation so
made, the said powers so found and the parameters so

Al

2 prescribed, have been regularly and repeatedly coming
; up for scrutiny by the Superior Courts including this
) Court. But each time the matler was re-exammed, the
* same was onlv re-affirmed. The said concept as it was

* nitially propounded; as it developed and as the same
‘ stands today, may be summarized for the bDenefiv of e
all as under:--

(a) grant of bail before arrest is an exbraorainsnsy
relicf to be granted ouly in extraora.voy
situations to protect innocent persons ageit. -
vietimization through abuse of law for wlitir.uv
motives;

(b) pre-arrest bail is not to be used as a substitute or
as an alternative for post-arrest bail;

v
Pt

(c) bail before arrest can not be granted unless the
person seekimg it satisfies the condilians
specified subsection {2) of scction 497 of Code of
Criminal Procedure ie. unless he establishes the
existence of reasonable grounds leading te o bei-{

¥ o that he was not guilly of the offénce alleged ngmnst

: 3’1 him and that there were, in {act, sufficent arounds

§ warrantng further inquiry intoe his guilt:

IJ’JJ

=/ :

{d) not just this but in addition thereto, he must w250
o - show that his arrest was being sought for ults <.
motive, particularly on the part of the polic:, o
causc irreparzble huwmiliation to him and to
disagree and dishoner him; ' '
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3 & the case of any party at trial which shall be decided by the trial

- |

= court on merit based on the evidence before it.

11. We shall deal with the case of each petitioner in turn all of

I 4 whom have applied for pre arrest bail. In all cases NAB vehemently

i opposed the grant of pre arrest bail and stressed that there had

” been no malafides on the part of NAB and that in each case there

“‘i vas sufficient material to prove beyond a reasonable doubt that all

Oy the concerned petitioners were guilty of the offense for which hie

g had been charged in the reference.

e s o

< 12. Learned counsel for petitioner No.1 in CP D 2087/16 Mr.
Gul Hasan Shaikh (accused N¢.2 in the reference) who at the tume
of the offense was XEN Provincial Highway Division Suldcur (PHDS)

E submitted thatl petitioner No.l was excluded from the scope of the

I M teference as the works which he had sanctioned had occurred

J before the inquiry was started and as such he could not be part of

X

Ll | . ‘ -

the reference; that he had only been mvolved mn one. work o

s

KRR

which was two years earlier; that the technical report was defecive

Lo
A
Az

and inconclusive as'it only examined 2 pit holes in the long road

1

that the technical report only found that the road was damaged

and was not sub standard and as such exonerated him; as per Rule

94 of the Central Fublic Works Rules he was not the responsible

v oflicer concerned with ensuring that the work was carried out (o

:1‘]9(: required standard and there had been no misuse of authoriiy
oy
ol his part and as such for all the above reasons pettioner No 1

was entitled to have his pre arrest bail confirmed.
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rule 94 of Central Puhlic Works Rules as menuoned earlier. In our
view the material on record prima facie shows that (he.petitioner

No 2 hes failed tc exercise his authotity and misused his authory

in order to give benefit, undue favour and pan to the,

connivance with them

L.

aforementioned contractors in collusion and

and as such there is pruna facie suffictent material on record io

connect petitioner No.2 with the offense for which he has been

charged.

28, We have carefully considered the casc law rehied upon by

learned counse! for the petitioner especiallv in terms of malafide

whichy, in our view, based on the case law on pre arrest baal, 13 the

main: pre condition for the grant of pre arrest bail and arc of the

view that all the authorities so cited bv learned counsel for the

peutioner are distinguishable from the above ciled case of Raoa
Mohammed Arshad V Muhammed Rafigue (PLD 2009 5C 427%)
(which we consider still remans the defining judgment on pre
arrest bail as 1t considered all earlier relevant judements/orders

1

1d setting out all the reguurements which

before condensing
needed to be satisfied in order to grant/confurm pre arrest bail) in
terms of the grant of pre arrest bail which requires the lceal 1ssue
of malafides to Le nresent. In this case we find no walafides on the
part of NAB. NAE has no wamity or pror relationshup with the
petitioner No.2 and 1ts findings are based on the Reporl which we

iave already found to be reliable and accurate lie this connection

i particular we observe that a number of the cases relied upon by

lcarned counsel for the petitioner have either been cited and

e e e — = v —— .
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was rejected by e nAB although aueh an applicarion has not |

talcen by us as & {actor i dewrminuyg the peintion.

38 The read construction/repair worics which he was mnvolved n

il

cart  be found at P.137,145,147,149, 151, 153,155,157, 15%.

161,163,165,167,and 167 of the Repor..

39.  We have studied the reports ai the aforesaid pages which on
the whole show a massive and continuous failure to exejcise
authority/mususe of authority by petitioner No.5 which favored and
unduly benefited contractors and caus=sd loss (n the natonds
exchequer. A number of these contractors have :—111'0;«(";)" entered pfo
plea bargains with the NAB wlch however is uol the sole

determining factor in connection with his petitzon.

40.  Thus, in our view there is prrma facie sufficient maierial 1o
connect petitioner No.5 to the offensc for which he 15 charged and
since there has been no malafides on the part of the NAE lus

mtern pre arrest bail hereby stands recalled

41 Learned counsel in CPD No.2317/16 {foxr petitioner No &
©. Ghulam Shabir Solangi (accused No.? in ihe reference) who

the timce of the offense was Sub Engimeer PHDS submitted )

petitioner No. 6 was innocent of any wiong doing, that the scheme

was carried out as per worlk order and thiar if anv damage had been

caused to the roads then this was on account of ram or wea and

Clear since NAB's report had beea cavroed miat 22 to 5 vears afler the

S

- g . - v
“road was completed. In support of bis contention that the road bad
B

o fj .
been completed to the requred standard lewned counsel placed



reliance on  the “Government 27 Wast Pakistan, Highwayt
Departments, Insirustions on Highnwe matenais and construction’
dated 1969. He did not plead any malafide on the part of NAE
however he submitted that for the above reasons his pre arrest barl

should be confirmed.

42  Petitioner No.6 has been given a specific Tole at para 12 of i

reference which reads as under:

“12. The Investigation Report reveals that the accused
No. 09 / Ghulam Shabbir Solangi remained posted a

Sub-Engineer at Provinaial Sub-Divi sion Sukkur from
31.12.2013 to 20.06.2014. Accused No. 09 m
connivance with accused No.l,4 and  Hafeczullah
{Contractor}) initiated / recorded MB on the sitc afier
measurement, and then thereafter it was vertfied orvl
checked by AEN and then by RN, Acc mrivn;' to PPN
report accused No.9 became instrunienial jor r2oore L
excessive measurement, as works cxecuted at site aoe
found less than the measurement recorded m MBs and
substandard. Accused No. 09 willfully fadded to exerdine
his authority to prevent the grant and rendered undus
benefit / favor which he could. have prevented Ly
exercise of his authority, due to his omission i
misuse of his authority e caused loss & gains ocout: oo
of Rs.13,53,596/- (Fifteenn Lacs Fifty Three Thous a
Five Hundred and Ninety Six Rupees) to the rafioe o
exchequer His individual liability & gains 18 ni

5.359/-7.
43, NAB has primarily relied on a Techmcél Report.dated ;o
July 2015 by the XEN Central Civil Division Paltstan Public Weies
Department, Govefnment of Pakistan (The Report os referred 1o
carlier 11 this order) which remaned ablmost completely
undamaged during the arguments by all the petitioners (I taey

' Ch”—t llenged 1t at all) .
\»
wm\
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hmran Rasoot Qures!: Khalid Fussam Sheatri
Sub Engince: Executve Engmeey
Central Civil Division Centrald Crvil Dwvision
Pakistan PWD, Sukkur. Palostan PWD, Suldaur

45  This report and its various site visns and M3 books sernr-at
and considered 1s corroborated by the 5 161 Cr PO statements o
Mr. Imran Shams, Mr inran Rasocl Qure Mr. Khahd Huassao
Shaikh, Mr Riaz Ahmed snd Mr.R Ralique Shatikh and we haee
already earlier in this order found the said Report to be prepaven by
the relevant professionals and to be both reliable and sccurate 0
cur view 1t is a'lso significant that ne malafide hao been allep:d
against the com'pi-iers/Slgnatories af the Report hy any ol e

netlitioners.

A do. PL1435 of the Report concerns the nroject which pelirag
No.6 was concerned with and by and large suggests that 1he v

was carried oul to a reasonable standard however 1 our g

te the reguired standard since with'n a vear of ifs constniction

appears that it needs considerable mamnicnance work., Wil

n

more apparent (rem the Report Powever wun the remarks colungs

vas that the work was overcharged for. While the rate should Hea.

RIS

been 3650.23 1t was charged at alinnst double the rate Le. 7720
which was completely unmjusufied. When confronted  with the
.. nvercharged ammount pelitioner No.6 had no ex plcmfwtmn s cle

that whilst allowimmg the contractor ¢ overcharge for the vovl:
|‘ '
D

f:" titlonar Nc H misused his authorin and failed to exoroise h




,
LT

authority and as such in ovg view pritna {ace there appears o i
sufficient material on record b conpect petfioner No.b to tne
offense for which he is charged. Tt 15 also perfineni te obscrve that
the concerned .Contractor who recewed this over paymeul iis

entered into a Plea Bargain (PB) with the NAB and has thereiove

admitted his guilt in this overcharging.

47, Thus, since there has been no malafide on behalf of the AU
and there 1s prima facie in our view sufficient material to conr et
-1

petitioner No.6 to the offense with which he 1s charged m the

reference his pre arrest bail is hereby recalled. -

1% Learped counsel in CPD Mo,2317/16 for petitioner MNe.7
Mr. Abdul Rab Shailkh (accused N2 7 m the reference} who at (o
tiine of the offense was Sub Engineer PHDS submitted 1l
petitioner No.7 was innocent of any wrong domyg, that the scherac

was carned out as per work order and thal hus vole was< onl, i+

verify the measurements and not to male thern and for Wl e

above reasons his pre arrest bail should be contirmed He did @0

plecad malafides on the part of NAB.

19 Petitioner No-7 has been given a specific role at para 10 o4
reference which reads as under.
“10.The Investigauon Report reveals that the acmiri:d

No. 07 / Abdul Rab Shaikh Sub-Engincer Highw.y-
Division Sukkur remained posted as Sub-Eugihioer.

Highway Sub Division Sukkur {rem 2702 2010 o
et 31.07 2015 During tus posting he i conuivasu s wnh

o accused o L4, 12,14 to 1% & Masroor  Aber oy
(contractor! imtated [/ recorded M on ibhe sile aos
measurement, oad  therealler 1L was verdied and

checked by AEN and then by XEN. According to PINVD



L
repart occusad NoY boranic netruments! for recordiar
excessive measurcernelll, as works exccuted al sile are

. found less than the meastoement mecotded ur MBs wid
subsiandard Accused No. 7 anllfully failed to exercise
his authority te preveut the gravt and rendered undue
benefit / favor which he coulc have prevented by
exercise of his authority, duc te hie omigsien and

-« misuse of his authority he caused loss and gains
occurred of Rs.45, 29.541/- (Forty Five Lacs Twenfty

B Nine Thousands Five Fundred and Forty One Rupees!
to the national exchequer. His individital babnhity &
gains is of Rs.4, 52,954/-7 '

50 1t was petitiener No 7’s obligation as sub cngmeer to moral
and venfy the works being carried out by the contractor o7
< - . . 4
: site.P.165 of the Report indicates that as with petitioner No & o
sllowed massive overcharging for the worl. that was carried o
Most cruciallv the column quantity as per sitc has been left bliwi
which has allowed the oveicharging oy the contractor which o
caused by his misuse of authority and tailure to exercsc
b .
authority.P.61 of the reference shows ihat he was wnwolved ur J
schemes where such over charging was allowed. Fetitioner 4
lilze petitioner No.6, has not plead malafides on the part of NAD -
m our view there 1s sufficient maternal ¢ prima facte connect hw
with the commission of the offenise. As with petiboner No.O the

S concerned coutractor has already eutered mto PB with the NATS a0y

returned the 1llegally acquired gains whicn he inade.

o1 . . . N - . —

51. Thus, since there has been no malafide on behalfl of the NAS
>

7 and there is prima facie in our wtew sufficient material to connect

fard 1

‘netitioner No.7 to the offense with which he is charged w the

reference his pre arvest bail 1s hereby recelled.









standard

aceosunt of s misuse of authoris

i

of the adoubit.

58, Petitioner No.9

referernce which reads as unaer:

11. The Investigation Report

Abdul Rehman Katper, Sub Engineey, Provincial el w o
Nuko Division Sukkur remained posted as Sub o
Provincial Highway Sub Division, Suklur fion

10 02,2016 Accused No.0%
No.14,11,12,16,
(Contracior) nitiated  /

measurernent, and thereafter

18 and Sared
reco
1t was veriited and checke

revesls that the

nEinee
02,0410

accused No

- tonravence  witlt o aces
Alraned e Ghuleon WMo
raded MBEoon the aie

AEN and then by XEN. According te. PPWD report acrused

ST

and AL even oLierwse e was entitied 1o the beroii

has been given a speafic rale at para 11 of the

8 became instrumental for recording excessive megq i
an  works  executed ai site are found dess thon foo
jucasurement recorded m KiBa and substandard. Accines Moo
Soovially fasled 1o exerowse s authnriy o prevent the oo
and rendered undue berefit / favor which he could -
prevented By exercise of lvs authwonbs duc e T orar
and misuse of s authorily he couseld 1058 & ghrde oot
of £5.89,22,654/- (Bighty Nine Lacs Nmcty Tiwve Fheasinn
undred Fifty Four Rurers) to the nwtional cxohegus .
1"ldl"1dh.,li ].L JAUT\] & E&Jhu 15 JL 1"{( :u‘. (’)9,:&3::‘;
¢ Petiticner No.9 s a sub engicer wwac was he Dorscr on
whos» obligation was fto monier the werk banyg done and 2o
that 1t was up to the reauired standard and conturmed witlh l
worle order. He necded to recard il dhe MB's and ensate fhot
worls donc was cnrrectly mentiened s the rilevent boolu I a'c e

invelved i 7 beiny

)

WAg sclhiemes

relerence all of which caused

»

work, lack of work

*
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or over prcing by the conbactos
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i have entered into plea bargains and have paid back their illegally

acquired gain.

1"“
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Pctitioner No.9 did not plead malafides on the part of NAB
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64. In our view prima facie there is sufficient materal on record
to connect petitioner No.9 to the offense for which he bas been

charged. We have found no malafide on the part of NAB and

accordingly his pre arrest bail is recalled.

i e r e

65 The case of Petitioner No.16 Mr. Faiz Mohammed

praes
L

IR

4
ot

(Accused No.18 in the referemce) in CPD 2318/2016 is now

A
Ao

]
135

heing taken up, as his case is interlinked with petiioner No.9,

Lo

N

B

o

Bd

whose case we have just discussed above, in that petitoner No @

R
- A
T e sl

was the concerned sub engineer for the works which petitioner

No.16 carried out as a contractor. As noted above we have already

4%
b

recalled petitioner No.9’s interim pre arrest hail. Learned counse! -

<

o

*
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for petitioner Nol6 made similar submissions to that of petitioner

o
R

]

No.9. In particular he stressed that the sample of one KM of a 26

.
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KM road was too small; that the inspection had been carried out

'

3
<Xy
e
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after two years: that the technical report was defective as it did not
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state whether the road swrveyed was straight or curved; that the

i

A
Ky
.4

cats eyes and road markings had either [allen off or been rubbed off

o
kY
I

A

o as the road was heavily used by traffic; that he was innocent of any

wrong doing; that his Form 28 statement had been signed off by an

- X EN who had unect been mcluded in the reference which showed

sl

malafide on the part of NAR which was clearly proceeding on a pick
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1

and choose basis and thus for all the above reasons petitioner

No.16’s pre arrest bail should be confirmed.

66. As with petitioncr Rs.9, petitioner Rs.16 has been given a

specific role at Para 21 of the reference which reads as under:

“The Investigation Report reveals that the accused

No.18 / Faiz Muhammad is a Government Contractor .

/ Proprictor of M/s Faiz & Co. 1 connivance with
accused Rs.1, 4 & 8 is mvolved in misuse ol authority
and misappropriation. Accused No.1& mtentionaily
unlawfully, illegally fraudulently saved the number of
cat eyes by not affixing the required number of cat cves
and also managed to apply less quality of thermo plastic
paint {reflector paint lines). Accused No.18 / Taiz
Muhammad in connivance with accused Rs.1,4 & 8
caused loss to the National Exchequer & gains occurred
to the tune of Rs.58,47,485/-. His liability & gains is
Res.29, 23,742/-".

67 As found earlier m this oi“der we find no defects or
deficiencies in the Report which was completed by cxperienced
officers and has been found by us to be both rcliable and accurate
The pelitioner No.16 had the full opportunity to explain hus

posIton.

68. NAB has explained that the concerned X EN who signed ofl on
petitioners F22 is facing a separatc and widé reachlﬁg Mgquiry
which also includes the role he played in this case and as such we
find that NAB has not procceded on a pick and choose basis and
that there has beeh no malafide on the part of the NAB. For the
reasons discussed above for petitioner No.9 in particular with

3¢

Jijegard to P.749 of the Report as reproduced in the above case of

1"

petitioner No.9 we find that there 1s prima facie sufficient material
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to connect the petitioner No.16 with the offense for which he has
been charged as he has benefited from an lLllldUC 'fa‘vour which
through his sub standard work caused loss to thc national
exchequer in collusion and connivance with petitioner No.9 and
ather co-accused and since there has been no malalide on the part
of NAB we hereby recall the interim pre arrest bail granted to

petitioner No.16 earlier by this Court.

69. Learned counsel in CPD No.2357/16 for petitioner No.10
Syed Naseem Abbas Shah (accused, No.11 in the reference) who at
the time of the offense was a contractor submitted that the
malafides of NAB was evident from the fact that the members of the
Technical Team who made the Report did not even visit the site,
did not associate'him 1 the site visit or the ingquury; that there hada

[ 9

heen a delay in filing the Report which according 1o hun was vague

and inadequate; and that the work had been carried out as per

work order and that the Mehran University had carried out a test
on his behalf which showed that the work had been completed ic
the required standard as per work order and therc was no evid'en-:(:‘
against petitioner No.10 who was absolutely innocent of any wrong

domg.

7(. Petitioner No.10 has been given a specific tole at para 14 of

the reference which reads as under: '

-

“14. The Investigation Report reveals that the accused

No.11/Syed Nasecem Abhas Shah is a Governrment .

Contractor / Proprietor of M/s Najal Enterprises and
accused No.11 in connivance with accused No.1, 4 & &
failed to apply to required thickness 27 of Asphalt

whereas, accerding to PPWD report at site Srmm
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77. We do not agree with the comention\that thc' Report 15
defective or 1s i1; any way lawed. We Imd 1, as mentioned earlier,
to be concise and accurate and fail setting out the desgnption of
the worlks carried out with associated remarks. Leeway has cven
been given for any required fair wear and tear for usage over tme
in addition to the NAB officers the Report 'was compiled in the
nresence of the expert professionais mentioned carlier i this order
(whose names and designatiens arc set oul below for ease of
reference) whose credentials in our view fully enable them o make
meaningful contributions at site to assist tine compilers of the
Report

“Mr. Khalid Hussain Shaikh, Exccutive Engineer, CCUL,
Palc PWD, Sukkur. '

Mr. Imran \Rasoo! Qureshi, Sub Engineer, CC, Pak PWD,
Sukkur.

Mr. Jawed Ahmed Kalhoro, Assistant Executive Engineer.
Provincial Highways Division Sulkiour

Mr. Khadim Hussain Kalwar, Sub Engmeer, Provincial
Highways Division, Suldkur.

Syed All Naseer Shal, Sub Eugineer, Provincial Highway
Division. Suklcur with other non technical staff”.

78. None of the petitioners have produced any matanal
whatsoever to rebut any of the findings n the Report and have only
made bald unsubstantiated allegatinns that the work was carned
out as per work order. If there work has been signed off oz
completed and over payments made we are of the view that thic is
1Y
[ - . . . .

of little, if any, assistance o the pshiuoners as such sigmng ofl was

'

.done manly by the official ce-accused who the petitroners were
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collusion and commivance with or forin a patt of separate nler
linked inquiries.

70 All the peutioners have admitted domng the works which Liave

Leen found defective or lacking in the Report at P.169, 175, 161,

165, 153 and 173 respectively extracts of which bave beets set cut .

-

helow their role mentioned above for ease ol reference.

20). As such since we have found no malafide on the part of the
NAB and prnma facie there 1s sufficient material to connect
petitioners 11 to 15 to the offense for whirh thev have béen charged
{he interim pre arrest bail granted o petitioners 11, 12, 13, 14 and

15 and 18 hereby recalled.

81, Before parting with this order we would like to make the

following observations:

82. Prior to partition cities in the interior of Sind such as Suklkur
cnd Shikarpur were well maintained and even 1t was once allegedly
said that Shikarpur was the Paris of Sind. Today these cities have
been reduced to a pitiful state with poor sewage, samtation, brokern
roads, mnadequate public amenities and so on and so forth which
lhas made the lives of the people living i such aities miserabie.
These cities Tave heen provided funds for their upbit and
masntenance but sadly this is a classic, and we suspect just one of
many, cases where prima facie public funds have been siphoned off
i )

v contracturs i collusion with Government officials with the
2

result that the requared work 1s either not done at all or dehberateiy

done in a sub standard manner so that the government ofhGals











































