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made to M/s Akhtar Brothers by him nor any payment of supplies
was received by him. In fact the aforesaid Mian Zar S/o Taoor
Khan has been running Kiosk of Pan and Cigarette for the last
twenty years. Syed Nusrat Nasir (Late} the then Deputy Director
sanctioned the claim of M/s Akhtar Brothers in connivance with
beneficiary petitioner and have caused loss to the national
exchequer to the tune of Rs.4,374,792/-, That Syed Nusrat Nasir
‘r who was serving as Deputy Director of Sales Tax Department and
sanctioned the aforesaid fake Sales Tax Refund claim died on
| 18.05.2013

S. The investigation report shows that the petitioner/accused
being beneficiary in connivance with the deceased accused Syed
Nusrat Nasir have caused loss of Rs.4,374,792/- to the national
exchequer. Thus the petitioner/accused has committed the offence
of corruption and corrupt practices as defined under section 9(a) of
National Accountability Ordinance 1999 (NAO) and punishable
under section 10 of the aforesaid Ordinance and schedule thereto
which lead to NAB filing a reference against him on 29-12-2015
under the NAO.

" 6. Learned counsel for the petitioner contended that the
petitioner is innocent and was running his oWn manufacturing
business; the real culprits, who have practiced the fraud with the
exchequer, have not been implicated as they are top bureaucrats
and the petitioner has nothing to do with the deal in question; that
there is no evidence against him and that he has no connection
whatsoever with the offense and that NAB has malafidely and
falsely implicated him in the matter and that even other wise the
amount is alleged to have been embezzled is too low to attract the
Jurisdiction of NAB under the NAO

7. On the other hand learned ADPGA and Special Prosecutor
on behalf of NAB have contended that the petitioner has been given
a specific role in the reference and that there is sufficient evidence
on record to prove beyond a reasonable doubt that the petitioner

has committed the crime for which he has been charged.

8. Whilst hearing this post arrest bail application under the
NAO the bench took note of the petitioners argument that the sum
which had allegedly been embezzled i.e. around RS 43 lacs,
seemed to be a rather small amount for probably the Country’s
g
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. Anti Corruption Wing (ACW)
. Economic Crime Wing (ECW)

Employees relating to | FATA, PATA, Gilgit Baltistan

corruption with certain | and Statutory Bodies,

limitations. Cooperative Societies, Financial
Institutions of any other
institution established,
controlled or administered by
Federal and Provincial
Government.

JURISDICTION COMPARISON OF NAB & FIA
FIA NAB
FIA takes cognizance of |NAB in addition to other
offences of corruption through | functions, comprehensively

covers operations under section
O(a) of NAB, 1999 perfermed by
both FIA Wings.

FIA Act is procedural law

NAO 1999 is both an adjective
as well as substantive law,
which provides mechanism for
its enforcement.

No clear recovery mechanism

NAO provides comprehensive
recovery mechanism of ill-gotten
wealth under section 25.

JURISDICTION COMPARISON OF NAB & FIA

FIA

NAB

FIA has the jurisdiction to deal
with offences taken place, in
relation to bank frauds.

NAB in addition to bank frauds,
deals with willful loan default
with mandate of recovery of
defaulted loans of banks
through State Bank of Pakistan

(SBP).
FIA Act 1974 provides no|NAO 1999 has retrospective
retrospective cognizance. effect with effect from 1st
January, 1985.

No over-riding effect.

NAO takes precedence over FIA
Act 1974 as well as all other
laws having over riding effect as
provided by section 3.

Anti
directly
Legal

NAB being Focal
Corruption Body
empowered for Mutual
Assistance.

13.

Learned Standing counsel submitted that the FIA had the

powers to investigate all matters listed in the schedule to the FIA
Act 1974 which did not include offenses under the NAO but

included offenses under the Prevention of corruption Act 1947, the

Foreign Exchange Regulation Act 1947, the Banking companies

Ordinance1962, the Anti Money lauhdering Act 2010 as well as

various sections under the PPC. It was observed that there was no

monetary value linked to such crimes and that often the

jurisdiction of the FIA would turn on whether or not a Government










22, In October 1999 the then Government was overthrown by
General Musharraf which act was validated by the Hon’ble
Supreme Court in the case of Syed Zafar Ali Shah V General
Pervez Musharraf (PLD 2000 SC 869).

23. One of General Musharraf’s alleged reasons for taking over
the Country was the large scale corruption that was being
committed and one of his main objectives after taking over the
Country was to prevent further corruption and recover the wealth
which had been plundered from the State through corruption. The
Hon'ble Court Supreme Court in the above cited case gave him
three years to achieve his objectives, including the elimination of
corruption and recovery of ill gotten gain from the plunderers of

the State.

24. This objective gave birth to the NABO of 1999, which
replaced the Ethesab Act 1997, which was upheld subject to a few
modifications by the Hon’ble Supreme Court in the seminal case of
Khan Asfandyar Wali V Federation of Pakistan (PLD 2011 SC
607)

25 In the case of Khan Asfandyar Wali (PLD 2001 SC 607) this
Hon'ble Court made the following observation at P.626.

“In Syed Zafar Ali Shah and others v. General Pervez
Musharraf, Chief Executive of Pakistan and others
(PLD 2000 SC 869) the Supreme Court took notice of
the pleadings of the parties, and after considering the
adverse effects of the inaction etc. of all concerned to
collect the looted wealth of the country from those who
were responsible therefore, it was observed that the
action taken on 12.10.1999 was justifiable and that
the speeches of the Chief Executive dated 13.10.1999
and 17.10.1999 correctly spelt out the plan/scheme to
be adhered to by him for the purposes of making
recovery thereof. It was held that Chief Executive of
the Islamic Republic of Pakistan is entitled, inter alia,
to perform all such acts and promulgate all legislative
measures as would establish or lead to the
establishment of the declared objectives of the Chief
Executive as spelt out in his speeches referred above.
The Chief Executive in his speech dated 17.10.1999
clearly stated:

“Revival of economy is critical. Our economy is in deep
trouble and revolutionary steps are needed to put it
back on track. The Pakistani people were subjected to
betrayal of their trust. Their hard-earned money was
frozen or taxed in violation of State commitment. We
need to restore this trust”........coociiiniiinn 7S






procedures for the prevention of corruption in the
society;

AND WHEREAS there is an increased international
awareness that nations should cooperate in combating
corruption and seek, obtain or give mutual legal
assistance in matters concerning corruption and for
matters connected, ancillary or incidental thereto;

AND WHEREAS it is necessary that a National
Accountability Bureau be set up so as to achieve the
above aims; (bold added) -

78 From the Preamble of the NAO and taking into account the
prevailing circumstances when it was promulgated it would appear
that the primary object and purpose of the NAO was to recover ill
gotten money which had been looted from the State as opposed to
prosecuting public officials or others who had violated the NAO
where it was not possible to recover ill gotten money and that its

penal use was secondary in nature.

29. A number of particular facts (including some of the

provisions of the NAO) give rise to this conclusion.

(a) In S.25 for the first time in corruption orientated
legislation there was included the concept of both
voluntary return (VR) and plea bargain (PB). In the
case of VR an accused can avoid any kind of
prosecution if he returned all the ill gotten money.
The Courts permission for a VR is not required.

(b) In the case of a PB which could be taken at any
time after an investigation had been authorized,
during trial or even after conviction a person could
return the ill gotten money in return for a deemed
conviction, disqualification from holding public office
and taking bank loans for a given period of time with
the permission of the Court

(c) section 25 (A) which deals with willful default of
bank loans enables the defaulters even after arrest to
reconcile their liability with the State Bank of Pakistan
(SBP) and avoid prosecution if they agree to return the
willfully defaulted amount via a suitable arrangement.

(d) Not only do the above provisions of the NAO clearly
indicate that its primary aim is recovery of ill gotten
gains rather than prosecution but so to does simple
logic by comparing the provisions of the NAO with
other anti corruption legislation prior to the NAO and
currently in existence which is geared to the
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investigation/inquiry stage by the Chairman NAB
cannot be ignored straight away. At the outset,
most of the lawyers tend to consider the question
of settiement out of Court. There is need to focus
attention on this significant facet of the matter.
The rationaie behind the Ordinance is not only to
punish those who were found guilty of the charges
leveled under the Ordinance but also to facilitate
early recovery of the ill-gotten weaith through
settiement where practicable. The traditional
compromise, settlement, compoundability of
offence during the course of proceedings by the
Court after protracted iitigation is wasteful. Viewed
in this perspective, a power has been vested in the
Chairman NAB to facilitate early settlement for
recovery of dues through ‘plea bargaining’ where
practicable. Lawyers are often interested in
settling the disputes of their ciients on just, fair
and equitable basis. There are different approaches
to settlement. Plea bargaining is not desirable in
cases opposed to the principles of public policy.
Chairman NAB/Governor, State Bank of Pakistan,
while involved in plea bargaining negotiations, should
avoid using their position and authority for exerting
influence and undue pressure on parties to arrive at
settlement. However, in the Interest of revival of
economy and recovery of outstanding dues, any
type of alternate resolution like the ‘plea
bargaining’ envisaged under section 25 of the
Ordinance should be encouraged. An accused can
be persuaded without pressure or threat to agree
on a settlement figure subject to the provision of
the Ordinance. Establishing this procedure at the
investigation/inquiry stage greatly reduces
determination of such disputes by the Court.
However, as the plea bargaining/compromise is in
the nature of compounding the offences, the same
should be subject to approval of the Accountabhility
Court. Accordingly, section 25 of the Ordinance be
suitably amended. (bold added)

32. By way of comparative analysis a review of the following

Acts/Ordinances, Codes etc are instructive.

1. The Pakistan Penal Code 1860

2. The Prevention of Corruption Act 1947

3. The Foreign Exchange Regulations- Act 1947.

4, The Pakistan Criminal law {Amendment) Act 1958

5. The Anti Corruption Establishment Ordinance 1961
6. The Federal Investigation Agency Act 1974

7. Offenses in Respect of Banks (Special Courts)
Ordinance 1984

8. The Financial Institutions (Recovery of Finances)
Ordinance 2001 {:*
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9. The Sindh Enquiries and Anti Corruption Act 1991

33. Not all of these Acts deal with corruption but in none of them
is there the ability to recover ill gotten gains and avoid prosecution.
These Acts are specifically geared to prosecution which is their sole

objective.

34. S.9 of the NAO sets out the offenses which amount to
corruption and corrupt practices under the NAO. It is pertinent to
note that most of these offenses are already covered either by the
general law or other special laws which are punitive in nature. It
would however not be practicable for NAB to take up every
potential case falling under the purview of NAB largely because it
is unlikely either to have the capacity in terms of human resources

or budget to do so.

35. The following questions therefore emerge.
(a) in which cases covered by other laws should NAB
take cognizance.

(b) who decides which cases to take up if they fall
under other laws.

(c) What should be the guiding consideration for NAB
in deciding which case to take up and which case not
to take up if such cases fall both within NAB’s
mandate and the mandate of another piece of
legislation.

36. This point came up for decision by a Divisional Bench of this
Court in the. case of Rauf Bakhsh Kadri V The state and others
(MLD 2003 777) where although the issue was primarily that of
discrimination under A.25 vis a vis which person was tried under
the NAB Ordinance as opposed to other Ordinances for a similar
offense which amounted to a pick and choose exercise it also
answered who may make such decision in NAB and the factors
which would influence him in making such decisions bearing in
mind that the law seeks to preserve different statutes and not

make any part of them redundant.

37. It is significant that this case has not been overturned and
was decided after the Khan Asfandyar Wali case (Supra) which
through a Full bench Judgment spanning approx 350 pages dealt

with nearly all aspects of the NAO vis a vis its Constitutionality.
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43. We do not consider such action as retrospective in effect as
in our view this was the legal position since the inception of NAB
as discussed above i.e. only to deal with large scale and mega
corruption cases in terms of monetary value as was spelt out in
Rauf Bakhsh Kadri’s Case (Supra) which was based on the
Hon’ble Supreme Court decision in Khan Asfandyar Wali’s case

(Supra) in so far as it dealt with pecuniary jurisdiction

44. Likewise, if it is legally permissible, we also direct the
Chairman NAB to consider, transferring those references that have
already been filed in Accountability Courts which fall below the
threshold of the SOP to other relevant courts provided that there is
no prospect of a PB and the reference is not in the advanced stages
as indicated in Para 32 of Rauf Bakhsh Kadri’s Case (Supra) as

reproduced in Para 38 of this order.

45, In passing this judicial order in terms of NAB’s SOP’s in
respect of pecuniary jurisdiction our intention is to ensure that
NAB fulfills the function that was envisaged for it by the legislature
i.e. pursue large scale monetary and mega corruption cases where
there is a possibility of recovery through VR or PB, rather than
keeping it bogged down in small scale monetary value cases which
could be more approprlately dealt with under purely penal
legislation. This judicial order in our view would also help in
ensuring that NAB’s human resources and budget are freed up to
pursue the large scale and mega cases of corruption in terms of
monetary value and since there would probably be fewer of such
cases enable the Accountability Courts to deal with them more

expeditiously.

46. With regard to jurisdiction we are of the view that the NAO
being a special law as per 8.3 NAO will prevail over all other anti
corruption laws which view is fortified by S.16 (A) NAQO which
enables the Chairman to apply for the transfer of any case pending
before any other court of law or tribunal provided it is dealing with
an offense under the NAO in which case such court/tribunal must
transfer the case to an Accountability Court. The NAO is also to
some extent much wider than the other anti corruption legislation
as it relates to all persons, not just Government officials and public
servants, as was held by the Hon’ble Supreme Court in the case of
Abdul Aziz Memon V NAB (PLD 2013 SC 594). The importance
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paid to the proprietorship, other documents on record (including
banking) and S.161 statements especially that of Mian Zar, been
able to produce sufficient material to show that there are
reasonable grounds to link the accused to the offense. With regard
to the question of pecuniary jurisdiction in that the amount
involved is only approx RS 43 lacs and below the amount generally
specified in the new SOP in our view this aspect is covered by
paragraph ix of the SOP. As such the post arrest bail application of
the petitioner is dismissed. However the Accountability, Court
hearing this reference is directed to complete the trial expeditiously
keeping in view the provisions of S.16 (a} NAO and report

compliance through MIT 1.

52. The office shall also immediately send a copy of this order to
pboth the Accountability Court hearing this reference and the

Chairman NAB for their attention and compliance.
/1

Dated 27-4-2016




