
Arif Ahmed l(han & others

24.05.20t6

02.06.2016
Through Sardar Muhammacl Latif Khan
I(hosa advocate
Tl-rrough Mr. Salman Talibuddin, Additional
Attorne General for Pakistan

ORDER

Mohammed Karim Khan Agha. J.- By this order, we intend to

dispose of this application under Article 204 ol the Constitution ol

the Islamic Republic of Pakistan , 1973 read witl-r Section 3-4 of the

Contempt of Court Ordinance, 2003 filed by the petitioner for

initiating contempt of court proceeding against the respondents

primarily on the grounds of their defiance of the Judgments/orders

of this Court and the Hon'ble Supreme Court.

2. The relevant facts for the disposal of this contempt

application are that the petitioner whose name was placed on/e
exit control list (ECL) by the Government of Pakistan Ministiy ol
Interior/respondent No,1 vide memorandum dated 20-11-2015,

challenged the same through C.P. No.D-776912015 before this

Court which vide judgment dated 07-03-2016 was pleased to set-

aside and strike down the said memoranclum as being passed

without lawful authority and therefore being of no legal effect.

3. The said judgment of this Court was challenged before the

Hon'ble Supreme Court of Pakistan by the Federation of Pakistan

through Model Custom Collectorate Islamabad and others. Both

the petitions were dismissed by the Hon'ble Supreme Court vide

judgment/order dated 13.04.2016 and the aforesaid Judgment of

this Court was upheld
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4. The petitioner through her attorney dispatched the

Judgment of this Court as well as the order of the Hontrle

Supreme Court to respondent No. 1 and requested it to comply with

the same i.e. remove the name of the petitioner from the ECL. It

seems that respondent No.l paid no heed to the request of the

petitioner and her name remained on the ECL clespite her attorney

continuing to follow up on the issue of her removal from the ECL

pursuant to the aforementioned Court orders. The petitioner

however received no reply from the respondent No. 1.

5. The petitioner being a model/actress/singer by profession

needed urgently to travel abroad in order to fulfill her contractual

obligations especially as she was under peril/threat of being sued

if she failed to perform one of her contractual agreements for

around $lOMillion. Respondents No.1 and 6 (FBR) were aware of

the petitioners pressing contractual engagements and the

possibility of her being sued if she failed to comply with them as

this was brought to the attention of the respondents during their

appeal before the Hon'ble Supreme Court against the judgment of

this Court.

6, Accordingly in order to meet her contractual obligations in

Dubai the petitioner booked her flight for Dubai via PIA for

15.04.2016, however, she was not issued a boarding card because

her name was still on the ECL despite the judgment of this Court

and the Hon'ble Supreme Court which in effect had ordered the

removal of her name from the ECL by respondent No, 1.

7. The petitioner again booked her flight for Dubai on 20-04-

2016 and obtained confirmed Air travel ticket for Dubai via PIA

Flight No.EK 603 dated 20-04-2016 and reached Jinnah Airport

departure terminal at 22.30 where the FIA officials did not allow

her to leave the country because apparently they were following the

orders of their superiors in this respect despite the petitioner

having witi-r her the relevant Court orders for removal ol her name

from the ECL.

8. The petitioner was of the view that the respondents have

twice committed the grossest contempt of Court by on two

occasions blatantly violating the Judgmentq/orders of both this

Court and the Honble Supreme Court by not removing her name

from the ECL and allowing her to travel abroad in order to pursueI
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her profession and avoid being sued for breach of contract and as

sr-rch filed an application for contempt of Court against the

respondents before the Horr'ble Supreme Court. which by order

clatecl 25-04-2016 held as under at Para 3;

"3. Since the original judgment was passed by the
High Court, we would not like to entertain this petition
simply because the judgment of the High Court merged into
thaf of this Court. If such arguments is accepted, then we

don't think this Court would be able to do any work other
than to deal with the criminal original applications of this
type as in almost every second case, this Court upholds the
Judgments or orders of the High Courts.. This is what we

held in the case of Mian Zamit Ahmed Vs. Ismail decd' Thr.
LRs and others (Criminal Original Petition No.15 of 2016 in
Civil Petition No.322-K of 2014 decided on 21.4.2O16). This
petition is also disposed of accordingly. The petitloner may
lf so advlsed, approach the High Court ln this behalf. In
vlew of the circumstances of the case it would be
appreclated if the petitlon of the petltloner before the
rrlgU Court is dlsposed of as expedltiously as possible
preferabty wtthln teu days.' (bold added)

9. Hence this contempt application filed by the petitioner before

this Court against the respondents for violating this Courts and

the Supreme Courts aforesaid Judgments/orders.

10. Learned counsel for tJ e petitioner submitted that both the

Judgment of this Court and that of the Supreme Court had been

violated and in particular pointed to Para's 60, d8, 74,78, and 93

of the Judgment of this Court. Furthermore as the petitioner had

malafidely been prevented from leaving the Country by respondent

No. l's refusal to remove her name from the ECL in defiance of both

this Court and the Honble Supreme Courts order to respondent

No. 1 to remove her name from the ECL the respondent No'l had

committed contempt of Court which had also seriously damaged

her career and opened her up to contractual liabilities.

1 1, According to learned counsel for the petitioner there is a

concerted and malal-rde campaign by the respondent No 1 and the

Respondent No.6 (FBR) to prevent her leaving the Country at any

cost for ulterior motives.

12. In support of his contention learned counsel for the

petitioner averted to the above narrated facts and the train of

events as under:
't4
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(a) That the train of illegal and maliciouslv motivated orders

and persecutory acts t'?ul 
"o"ti"ued 

unabated against the

il,i,ii""i "i"ce 
mid-March 2015' That even the complaint

fiiJ Lv t""pondent No.o fot the petitioners involvement in

;;;./ taunaering under the Anti-Money Laundering Act

ibliiinvrie) was"dismissed bv the Sp-ecial Judge Customs

n.*rriri"JiuiO" o.a", aated 30'oe'20i6 thereby erasing and

t rro"t i.g out the very basis of the- ECL order which in any

;;;;i t"aa Areray u""t set aside by this Court which

i"Jg*""t had been upheld by the Hon'ble Supreme Court'

(b) That the petitioner has been discriminated against and in

ihi" 
"orrrr""tion 

cited the example of Gen@ Pervaiz Musharaf

,rho ,u" allowed to leave the c-ountry the very next day after

the Judgment announced by the Hon'ble Supreme Court

;-h";;t? was held bv the Fion'ble supreme Court that the

Federal Government tr the trial court may regulate his

movement while in the case of the petitioner there is no such

observation and the trial court, this court and Hon'ble

a"p;";; Court have ruled that no restriction can be placed

on the freedom of movement of the petitioner' . Such

ai""ri*i"ution of the fundamental rights of the petitioner

grt.ur,t..a by the Article 25 of the Constitution of Pakistan

i"s repellant to common sense and abhorrent to conscience'

Neediess to say that the petitioner has been put to
unimaginable 

"rrff"t.t "" 
since over a year due. to

incarcJration, mental torture, financial losses and a vicious

p.Lp"g""a. campaign against her which has jeopardized her

ii"i"=""i." ana 
'tivittrJoa which is tantamount to the

ruination of her life.
{

{

(c) That the petitioner was twice delibet'lqly prevented from

ieaving pakistan on two occasions in violation of the orders

of thiJ Court and the Supreme Court and on the second

occasion according to the petitioner on 20-04-2016 when

she reached Jinnah Airpori departure terminal at 22'30 in
order to board her flighi U:e pIe officials in large number
under order of DG FIA H.Q. Islamabad and a contingent of
Customs Officials on command of the Collector Customs

adjudication Islamabad blocked her entry into the- departure

Iounge. She was accompanied by her lawyer an-d orders o[

the Iugust Supreme Court and other orders of this court
and Customs 

-Court besides the order dated 18'04'2016

removing her name from ECL which were shown to them but
they said that they were under orders of their superiors not

to ,JIo* the petitioner to board the plane and go abroad and

that they were not bound by court orders.

(d) According to the petitioner the respondent No' 1 after
iemoving hei name ty *uy of sham compiiance of the

SupremJ Court order a few hours later -again placed her

,,u.*" or't the ECL on the request of respondent No'6 (FBR)

(e) That the petitioner belatedly received through post a
i"it., d.t"d lg-O4-21t6 from the respondent conveying to

her that her name had been placed on the ECL on account of
personal Iiability to pay an amount of Rs'52,960,600/- as

;djudicated liability upon request of FBR vide their lt""t',r,/
,L
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(0 An ex-party order was fraudulently obtained from the

Collector Customs (respondent carrying 3 dates '!''
i.os.zoto, 01.04'20i6 and 04'o4'2016) wh9ry-i1 the

petitioners own money U.S. $ 506800=Rs' 52960600/- was

I""E"."t.a and equivalent amount was imposed as p.gtulU-

ivt.rfr"*-ua Awaii and Mumtaz Hussain were penalized-S

Lu"" 
"""f, 

notwithstanding judgment of division bench of the

Lahore High couri t ihore- Ralwalpindi Bench dated

08.09.20lslendered in ICA lol I2015'

(g) That the petitioner having come to know of the order of

the Collector Customs filedAppeal No'4612016 before the

Afu"lht" Tribunal Customs constituted u/s 194 of Customs

A:i lFl6g, Likewise Muhammad Awais too separately

challenged the Ex-party order' Both appeals are pending

"J.i"aGtio" 
and L*^itit g hearing. due to absence of

Cliairman and Member of the Tribunal'

(h) Since the appellant tribunal was non functional the

iJtitio"", filed wp No.1106/2016 before Lahore High courr
;h;;r Rawalpindi Bench and the Hon'ble court while

il;;"g notice to the respondents was.pleased to suspend

tf," ffi"g"ed order/Notice and identical orders were passed

inthec-aseofMuhammadHaf,eezandadditionallythe
learned Division Bench was further pleased to issue

contempt notice to collector customs'

{

13- Learned counsel submitted that the above mentioned

conduct of the respondents No.l and 6 (FBR) through their acts

and orders were tantamount to over reaching the court orders'

rendering them subservient and nullifying them through dubious

and devious orders.

14.Hefurthersubmittedthatthelatestorderofrespondent
No. 1 placing the name of the petitioner on the ECL on the request

of respondent No.6 (FBR) does not fall within the rule criteria and

parameter of ECL policy as adjudged and unequivocally

determined by this court and Honble Supreme court of Pakistan

and as such the second order placing the petitioner on the ECL

was not sustainable

ls.Healsocontendedthattheillegallyswelledtaxdemandsand
the collector customs ex-party adjudication are all under challenge

bythepetitionerandstandjudiciallyrejectedandtlratthe
petitioners life and liberty have been enciangered as can be

evidenced from the reign of terror let loose by the bureaucracy

sheepishly and tamely dancing to the tunes of the

government/ministry. 
W

{
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16. He lastly contendecl that the extreme malafide acts of the

respondent No. i and 6 (FBR) was tantamolrnt to over reaching the

orcler of this courl ancl August Supreme Court and the whole

judicial system stands ridiculed. The respondents have

compounded the contempt, magnified and glorified their authority

and renclerecl rule of law completely subservient to their whitns.

The acts and order dated 19.04.2016 passed by the respondent on

the advice of respondent NO.6(FBR) is without application of mind,

the suspended ex-party order of the Collector Customs

adjudication in which an appeal had been filed and respondent

No.6 (FBR) notice to pay penalty within 7 days is unconscionable.

The order in any case having been injuncted and aborted in the

presence of the standing counsel of the Federation could not be

made the basis of placing the name of the petitioner on the ECL yet

again. The order is thus per in curium, non-est, and non-existent

in the eyes of law.

L7. On the other hand the learned Additional Attorney General

for Pakistan (AAGP) denied that there was any malafide acts on the

part of the respondents in placing the name of the petitioner on the

ECL who had acted strictly in accordance with the larv'

Furthermore and more importantly he sub-mitted that the

contempt application was not sustainable. This was because the

respondent had complied with the Judgment of this Court as

upheld by the Honlole Supreme Court by removing the name of the

petitioner lrom the ECL by withdrawing memorandum dated 20-

11-15 which was struck down by this Court and was the subject

matter of the Judgment. Hence both the Judgment of this Court

and the Hon'ble Supreme Court had been complied with. The

petitioner was now on the ECL by virtue ol a new memorandttm

which was not the subject matter of this Courts judgment and the

Supreme Courts order.

18. We have considered the submissions of learned counsel on

behalf of both parties and minutely examined the record.

19. We have observed that the Prayer of the petitioner in her

application reads as under:

PRAYER

It is therefore respectfulty prayed that the Respondents
may be directed to remove the name of the petitioner from
ECL in the execution and implementation of the order ol tl-ris

A
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Hon'ble Court dated 07.03.2016 passed in CP No'776912015
as confirmed by the Honble supreme court of Pakistan vide
judgment/ordei dated 13.04.2016 in cP No,896/2016' It is
i.r.it-r.. prayed that the respondents having obstructed,
ridiculed vioiated, dehed and eroded the categorical mandate
issued by this Honble Court and the Hon'ble Supreme Court
quashin[ the orders dated 20.11.2015 placing the name of
petitioner on ECL may be punished for committing grossest

iontempt of this Hon'ble Court and the Hon'ble Supreme

Court of Puki.tutt. It is also prayed the maliciously'
mischlevous order dated L9,O4.2Ot6 being a scandalous
attempt to nullify the orders of the Hon'ble Court and
Hon'bie Supreme Court and being per i4 cutium, non'est
and no orders in law be annulled and respondents be

punished uls 476 Cr.PC and personally saddled with
heavy cost." (bold added)

j

20. At the outset we would therefore make it clear that whilst

deciding this matter in our view the application concerns both the

memorandttm dated 20-11-15 (the first memo) which was struck

down by this Court and which judgment was upheld by the

Hon'ble Supreme Court and the memorandum dated 79-4-2076

(the second memo).

21 . In our view in order to reach a just decision and do complete

justice in this case we need to take into consideration the history

of this case and its current position.

22. This matter first came before this Court when the petitioner

challenged the lirst memo. During oral argumenLs the learned

counsel for the petitioner submitted that the actions of the

respondents were based on malafide which in hid view was evident

from the chronolory of events leading up to the petition where by

the petitioner was in effect being hounded and victimized by the

respondent No.1 and 6 (FBR). When we passed our judgment dated

7-3-2016 we attempted to deal with the petition in an elaborate

manner by touching upon most points which had been raised

including various applicable Articles of the Constitution. With

respect to malafide we stated as under at Para's 86 and 87 of the

Judgment:

Malafides

86. Although we have not addressed the question of
malafides in any detail as put forward by the learned
counsel for the Petitioner, we observe that the Federal
Board of Revenue/Customs Authorities appear now to
be keen to press for a case of money laundering
against the Petitioner. The reason to us seems

{

J



apparent. Namely, that money laundering is covered
under para 3 of the policy referred to above and wottld
entitle the Ministry of Interior to place the Petitioners
name on the ECL if satisf,red with the reasoning of any
such recommendation.

87. Slnce almost a year has elapsed since the FIR
and facts of the case came to light and no case has
so far been registered against the Petitioner for
money laundering we would expect that the
coneerned authoritles act ln a bona flde manner
strictly ln accordance with tlie law and in
partlcular the Constltutlon in thls respect. (bold
added)

23. We note that our concern proved correct and the

respondents did immediately move an application against the

petitioner for money laundering which was dismissed on 30-3-16

by the relevant Court. This was done in our view primarily to

defeat the Judgment of this Court.

2+. We a.lso recall that as a matter of grace we allowed our
judgment to be suspended for 10 days to allow the respondents to

approach the Supreme Court in appeal. Such concession was

made ln reliance on the bonafides of the respondents and

them approaching thls Court with clean hands. Unfortunately

as will be illustrated later in this judgment by the acts and conduct

of the respondent No.1 and 6 (FBR) this was a misconceived

assumption on our part

25. In our judgment we had also touched upon Articles 2(A),

4,5,9, 10(A), 14, 15, 18 and 25 of the Constitution largely for the

purpose as explained in para 43 of our judgment in the lollowing

terms:

"43. The primary purpose of briefly dwelling on the
above Constitutional provisions is to emphasize the
importance of those Articles in a citizen's life and the need
for the Federal Government or any other body to act
cautlously and strlctly in accordance _with law before
maklng decisions which may lmpinge on such Articles
and la partlcular with respect to placlng a citizens name
on the ECL'. (bold added)

26. In essence we were making it clear that the executive

authorities could not play around with people's lives in an

arbitrary/whimsical or unlawful manner since every citizen of the

State had certain rights under the Constitution which could not be

usurped, denied or violated by the State.
,1s..4
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27 . In terms of malaficle in the case of chief Justlce of Pakistan

V president of Pakistan (PLD 2O1O SC 61) a full bench of the

Honble Supreme Court held as under atP'215

'The last questiou requiring examination is rcgarding

the malafide. There are different kinds of malafide, i'e'
personal maiice and bias, malafide in fact and malafide in
iaw. The action on the basis of personal malice or bias
may contaln the element of mala fide' The action taken
in colourable exerclse of power and mlsuse of law for an

ulterlor motive or extraneous conslderation nay be

termed as malice ln law and fact which is a mixed
questlon of law aad fact and ls subJect to proof either b.y

way of direct or circumstantlal evidence or on the basis

of Ldmitted facts. The personal malice can suffiaiently
be proved by the evidence brought on record whereas a
prelumption of malallde of fact can be raised on the
basis of clrcumstaatial evidence. In the present case we

Iind that the personal mallce and bias of the Presldent
against Chief Justice of Paklstan was floatlng on the
surface of record as the clrcumstances leading to the
action of President and the manner in which the
reference was sent to Supreme Judicial Council would be

sufficient to prove the mallce of Presldent without aay
further evldence and Proof.

There is no cavil to the proposition tltat ordinarily the
mala fide being a question of fact is to be proved through the
evidence but the court may taken into consideration the
circumstances leading to the action and the motive
behlnd it for determination of inferential questlon of
malafide.

The seriousness and uniqueness of malafide action by

the Head of State in performance of his constitutional dr-rLy is
not to be readily or easily accomplished, therefore standard
of proof of malaficle of constitutional authorities of State
shoulcl be high such as clear and convincing evidence which
is defined as measure or degree of proof which may produce
in the mind of trier of facts a firm belief or conviction as to
the allegation sought to be established, it is intermediate i.e.
more than a mere preponderance but not to the extent of
certainty as is required beyond a reasonable doubt in
criminal cases which does not mean clear and unequivocal.
The standard of proof in ordinary civil cases may be

insuflficient to prove mala fide because of its seriousness but
at the same time the standard of proof required in criminal
cases beyond reasonable dor-rbt is too high to prove mala
fide, which test is used in criminal cases as the accused may
be imprisoned and suffer loss of liberty. In view thereof the
malalide of fact in the normal circumstances is required to
be established through tlte positive evidence and not mere11'

on the basis of allegations but the personal malice of a
person ln officlal posltion can be examlned in the
context as to whether the actlon in officlal capacity was
extraneous and for collateral purPose which was taken in
bad faith or such an action was in good faith' The

A
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colourable exercise of power in transgression to the
Constitution for personal reason and irrterest may be an
act of malafide which may exclude the element of bona
fide. There can be no exception to the rule that malafide
may not be attributed to a provision of law, but
colourable exercise of power under such provision with
an ulterior motive and personal interest may bring the
action within ambit of malafide for the purpose of
Judicial Review.

Ir-r the ligl-rt of foregoing discussior-l I am of tl-re firrn
vieu, that in the fact.s and the circuntstauces ol the present
case, the action of the President was the result of
personal malice which was not taken in good faith,
rather it was motivated for collateral purposes rvhich is
sufficiently proved on record and in consequence thereto
the Supreme Court of Pakistan in exercise of its power of
Judicial Review could justifiably examiue the matter in
its original jurisdiction and quash the reference on the
ground of mala fide." (bolcl aclded)

28. In determining the issue of malafide in this applicatron a

brief review of the chronologr of events surrounding lhis case is

both significant and relevant.

01.The first memo placing the petitioner on the ECL was
dated 20-11-2015.

02.The lirst memo was struck dorvn by this Court on 7-3-
2016 whereby this Court indicated that there should be
no malafide concluct i.e. by making a belatecl charge ol
money lattndering in order to defeat the order of this
Court by then bringing the case of the petitioner within
the ambit of the ECL Policy.

O3.After the judgment of this Court an application to charge
the petitioner with money laundering was made which
rvas dismissed by the concerned Court on 30-3-16.

04.The Hon'ble Supreme Court upheld the Judgment of this
Court on 13-4-16.Notably on instructions learned AAGP
has inlormed us that the respondent at that l-rearing did
not bring to the attention of the Court the fact that steps
were in motion to retain the petitioner on ti-le trCL in the
event that the judgment of this colrrt was upheld on
different grounds i.e. owing money to the government etc.
It rvould therefore appear prima face that the respondent
No. and 6 (FBR) was attempting to conceal matters fron]
tl-re Hon'ble Supreme Cor-trt

)-

.L

05.On 13-4-16 the respondent No.1 was aware that
pursuant to Court orders the petitioners name had to be
removed from the trCL since they rvere a party to the
proceedings and they were by lvay of abunclant caution
informed by counsel acting on behalf of the petitioner (in
the event the first memo was not removed until 18-4-
2016 i.e. 5 days after the order of the Hon'ble Supreme

',1'
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Court for reasons which will come apparent from the
remainder of the chronolory)

06.On 15-4-16 the petitioner attempted to leave Pakistan
however she was deliberately and illegally stopped from
doing so since it appears that quite deliberately the
respondent No.l not withstanding the orders of the
ttonbte Supreme Court and being in full knowledge of the
same had refused to take her name off the ECL in
defiance of the Supreme Courts order, The respondent
No. 1 was also aware of the petitioners contractual
obligations which she needed to fulfill in Dubai or else be

sued for millions of $US which contracts were produced
before the Supreme Court. In effect this act by the
respondent No. 1 of not removing the name of the
petitioner from the ECL in defiance, of the Supreme
Court's orcler was damaging the petitioner's livelihood.
This action by respondent No.l appears not only to be in
violation of the Supreme Courts order but also in
Violation of Articles 2(A),4,5,9, 10(A), 14, 15, 18 and 25
of the Constitution which had been discussed in our
judgment as mentioned earlier.

07.On 1 5-4- 16 presttmably after the respondent No. 1

stopped the petitioner from leaving Pakistan respondent
No.6 (FBR) wrote to the respondent No.1 asking it to place
the petitioners name on the ECL on account of personal
liability to pay approx RS 52M.

08.On 18-4-16 the respondent No.6 (FBR) confirmed the
outstanding amount and that the petitioner in effect had
insufficient assets to meet the liability.

09.After receipt of the above correspondence from the
respondent No.6 (FBR) the petitioners n€une was taken off
the ECL allegedly in compliance with the Supreme Courts
order on 18-4-2016.

lO.Almost immediately there after, apparently in a matter of
hours according to the petitioner, the petitioners name
was put back on the ECL by respondent No.1 through the
second memo due to her inability to meet her personal
liabilities of RS 52M and the fact that if she was allowed
to leave Pakistan the money would not be recovered. The
petitioner was not immediately informed about this new
decision to place on her on the ECL not withstanding the
directions given in our judgment at Para 91 which we will
deal with later in this judgment. In essence respondent
No.6 (FBR) are suggesting that the petitioner is going to
abscond. Ironically according to respondent No.6 (FBR's)
assessment even if the petitioner stayed in Pakistan she
could still not meet her liability which she is apparently
disputing through litigation. In effect respondent No.6
(FBR) is suggesting that anyone owing the Government
money cannot leave the country ever until it is paid even
if it is the subject of litigation in the Courts which
Iitigation may take years to decide by the concerned
forum. In our judgment we dealt with absconsion at
Para's 88 and 89 in the following terms:

$1"
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Absconsion.

88. The question of absconsion had weighed heavilyon our minds whilst deciding this case ho*"r", *!were of the view that this issue should have beenpursued at the time when the petitioner sought bailand again at the time when she sought the return ofher passport rather than at u:is stagelwe note that onneither occasion 9i.l the resp8ndents deem itappropriate to appeal these decisions all the way i" ti-r.Supreme Court in respect of either the grant of bail orthe return of the passport despite knowing that theobject of its return-wa$ for travlting i;, Uu"i.ress andto see her ailing mother. The respon?ents have also sofar as we are aware not sought the petitioner,s
cancellation of bail on the grorid" ihat there is aserious risk of her abscondingl

89. We have also in reaching our decision in lighr ofthe question of absconsion c"onsid;r;; the potenrialviolations of the Constitutio, by 
-tt,J 

He"porrd.n,s asdiscussed above, the fact that tie irij-i. not likeh_ roconclude in the near future which *. il;;;;;#;: ;,the very initial stages, the fact that tfre petidoner hasalready been preiented from reaving pakistan :rr:approx one year and cannot be prevenled indefinirel-..from leaving the Country whilst on bail ,"d;;.,td;;.
been convicted of arry .rimes ti" tfris reWect a numberof other citizens on- the BCL rrare 

-;;f" 
alou,ed tolravel abroad whilst facing trial) and thal her detentionin Pakistan may hinde, "h., 

J;i;"i"irr career, herneed to see her ailing mother iu "o"i."iion which has
:gt.9"gl rebutted) and the principtes-'taid down inu/ajtd Shamas uI Hasan,s 

".i" lsripi") where it washeld at P.631 as under:

+

"Moreover, the petitioner has already been granted.bail on 2t.tZ.tgs6 in the saiA 
-crili""f 

J""u iVorder of the Stndh Higt Court, x.iu"ii. The libertyof the pefldoner 
9ou1a "ot t. ""it"U"a by mereregistering a crimir,ll case foi -ht"h h" ;"y-;;may not be criminally ltable. Mere registratlon ofF.I.R. in a crlmlnal case """""i-tu a ground fordeprlving a citlzen of the exlrclse of a[Ifundamental and other Consttlutioi"t 

"gnt". tnureglstratlon of a crlmlnal 
"."u t." "l nexus withand is extraneous to the obJect;-oi'the Statute.(bold added).

J. The Honble Supreme Court in its order upholding our
judgment noted as under in respect of absconsion at
Para's 5 and 6.

, "9.. Respondent No. 1, no doubt, has beencharged in a case mentioned above which is stiilpending adjudication- in the competent court of raw.
Pr1.1n"r9 pendency of a criminal 

"'"". 
t"""ot furnish a.lustification for prohibiting her movemlnt. It has neverbeen the case of the petiti,oners that ihe respondent isinvolved in any of the cases listed in Rule 2 of the Exit

Il

I
t.,
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from Pakistan (Control) Rrrles, 20 10 in general or Rule

2(1)(b) in particular, inasmuch as she has not been

chargecl [o have embezzled a large government's funds
or comrnitted institutional fraud. In the absence of any
such allegations, we don't think the respondent's
movement could be prohibited under the Ordinance or
the Rules mentioned above."

+

+

+

"6. The apprehension of t.l:e learned ASC for the
petiLioners that where ttre respondent has been

cnarged for committing seriotts offences as mentioned
above, removal oI her name from ECL would amount
to letting her off for good, is misconceived as despite
removal of her name from ECL, her-attendance could
still be enforced or dispensed with by lhe Trial Court
in conformity with the relevant provisions of the
Cr.P.C."

11. In continuing the chronolory, on 20-4-2016 the
petitioner for the second time attempted to leave Pakistan
from tJ.e Jinnah airport and was prevented from doing so by
the FIA officials apparently on the orders of their srrperiors.
The pctitioner was not informed that the Iirst memo had
heen removed and replaced with the second memo.

i2. The petitioner then moved the Hon'ble Supreme Court
for contempt of its order as she had not been allou'ed to
leave Pakistan apparently because her name was on the
ECL.This hearing took place on 25-04-16 and on
instructions learned AAGP has informed us that respondent
No.1 at that hearing did not bring to the attention of the
Court the various letters and maneuvering by respondent
No.6 (FBR) to ensure that the petiLioner's narne remained on
the ECL and in fact the first memo had been removed and
the second memo passed in its place. It would therefore
appear prima face that the respondent No.1 was attemptil'Ig
to conceal relevant matters from the Hon'ble Supreme Court'
In our view at that hearing Lhe respondent shouid have
candidly told the Honble Supreme Court that the Judgment
had been complied with and as such there was no contempt
of the Supreme Courts orders and that a second memo had
been passed replacing the name of the petitioner on the ECL
after the removal of the first memo.

29. From the above chronolory in our view it-is quite apparent

that respondent No.6 (FBR) and respondent. No.1 were bent upon

keeping [he petitioner on the ECL at any cost for

ulterior/extraneous reasons best known to themselves. When the

first memo was struck down for not falling with.in the ECL policy

respondent No.6 (FBR) immediately moved to put the petitioner in

a money laur-rdering case which fell within the ECL policy in order

to defeat our judgment. Horvever when this failed respondent No.6

(FBR) moved to use outstanding dues to the Government to place

the petitioner's name on the ECL which as per Para 5 of the

tl, (
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Strpreme Court order citecl above may not even qualify to place the

narne of the petitioner on the ECL.

30. Ir-i our vie,"v tl-re responclent No,1 cleliberately arlci mzrlafidell'

clicl r]ot tal<e the petitioners name off the F;cL for' 5 long clays after

tl-re passing ol the Ilon'ble Supreme Courts orcler rvl-rich respr.rndent

No.1 was well aware of ancl u,ithir-r tl-rat time illegally ancl malefidely

stoppecl tl're petitioner from leaving the cor-tntty to perform her

ltrolessional comrnitments and as call be seen from the cilronolog,l'

the respondent No,1 kept her name on the ECL'ur-rtrl they had in

cor-rr-ti,,,ance i.vith responder-rt No.6 (FBR) nraneltvered a new reason

to 1t1acc her on the ECL u,hicl-r they hoped \r,ottld comr: rvitl'rir-r the

DCL policy.

31. Looking at the history of the case and the chronologr of the

events in the case it is in our view obvious to any reasonable man

that this is a classic case of State functionaries using their might

ancl power in order to bully and intimidate a citizen of this country.

In our view, the only reasonable inference based on the conduct of

respondent No.1 and respondent No.6 (FBR) in defying the Court

orders by not removing the petitioners name from the ECL

immediately and then when finally belatedly removing her name

from the ECL (5 days after they had knowledge of the court orders)

ar-rcl then almost immediately replacing the petitioners name on the

ECL was motivated by malafides for ulterior motives/extraneous

considerations for reasons best know to themselves. As in the

Chief Justice of Pakistan's case (Sr-rpra) the malalldes of

respondent No. I and 6 against the petilioner was floating on the

surface of the record through the circumstances which lead to the

removal of the petitioners name from the ECL and the subsequent

repiacement of her name on the ECL within a matter of hours ort

accollnt of the maneuverings of respondents 1 and 6 (FBR) and

such malafide as shown from the record is sttfficient material to

enable us to quash/strike down the second memo on account of

malafides.

32. Furthermore, in our view the conduct of respondents No'1

and 6 in keeping the name of the petitioner on the ECL in defiance

of the Court orders and trying to circumvent them through devious

means had the effect of undermining the judiciary and trying to

defeat its orders which is not expected of such senior Government

officials. We observe that tl-rroughotrt this saga respondent No' 1

ti
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and respondent No.6 (FBR) have not appeared before this Court or

clealt r,rritl-r the case of the petitioner with clean hands and as such

we are using our inherent powers to clo complete justice as a

matter of equity in our Constitutional jurisdiction to the petitioner.

33. On account of the malalide conchrct of respondent No.I and

6 t1-re petitioner fir-icls herself in the position ol a person rvhom an

IrlR is registered against and is arrested ancl jailecl and as sooll as

he is bailecl out of jaii in respect on that FIR a nerv FIR is

irr-lmecliaLell' registerecl against him ancl he is arrestecl anci

rcttrrrrecl to .jail ivitfi sr:ch pt'actice coutinr-ting in a vicior-ts circle ln

the example citecl above lhe malaficle objective is to keep the

accltsed ir-r jail at all costs while ir-r the instant case the n-ralrrllde

objcctive is to keep the petitioner from leaving Pakistan at all costs.

Sr-rch practiccs r-rnclermine the public's conliclence in lloth Stzrte

ir-rstitr-rtior-rs crncl its lunctionaries and the judiciary ancl are clearly

an abuse of the process of larv and are to be stamped out by tlte

CoLll'ts.

34. As sttcl-t on account of the rnalaficle al-rd discriminatory

corldr-lct of the respondent No1 and responderlt Nc.6 (FBR) as

narratecl above we strike down the seconcl lnemo on accotut ol it

l;eing macle orr account ol malaficles.

36. [t rvottld not be ottt of place here to briefly tottcl't Llpon the

issue of bias bearing in mind that the respondents are requirecl to

merke their decisions fairly without shou,ing favour or disfavotlr to

any party and that their decisions are nol nlotivated by extraneous

con sideratior-r s.

37. Althotrgh in tl-ris case the decisions/orclers of the

respondet-rts are aclmirristrative it-t ttatt-tre we are ol the vieu' tl-rat

the same test, or perhaps to a lesser extellt, lor biars as for judges

also shoulcl apply to other persorls making administratil'e

\'"1.

35. We also find that on account of their maiafide condllct as

can be seen from the record read tvith our judgment dated 7-3-

2016 the respondent No,1 and respondent No.2 (FBR) have

violated the rights of the petitioner as enshrined under Article 2(A),

4,5,9, 10(A), 14, 15, 18 and 25 of the Constitution in replacing

her name on the ECL through the second memo.

l
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decisions since ultimately they are makings decisions which may

well adversely effect the rights of an individual and as such the

public at large mlrst not have any perception that a decision maker

has any bias in making the decision since such,.perception would

tend to undermine the confidence of the public in the decision

making process.

38. In the case of Asif All Zatdai V The State (PLD 2001 SC

568) the Supreme Court while discussing the qubstion of bias in a

judge observed the following:

'At P.568. "Bias" is synonymous with "partiality", and
has strictly to be distinguished from "prejudice". Under
particular circumstances, bias has been described as a
condition o[ mind; and has been held to refer, not to views
entertained regarding a particular subject-matter, but to the
mental attitude or disposition toward a particular person
and to cover a1l varietles of personal hostility or
preJudlce against him.

Not only ls a person affected by an administrative
declsion entitled to have hls case heard by the agency
selzed with its determinatlon, but he may also insist on
his case being heard by a falr Judge, one free from bias.
Bias in this context has usually meant that the
adJudlcator must have no financial interest in the matter
under dispute, but it is not necessarily so limited and
allegations of bias have been upheld ln circumstances
where there was no questlon of any linancial lnterest.

'At P.569. There must be circumstances from which
a reasonable man would think it likely'or probable that
the Justlce, or chalrman, as the case may be, would, or
did, favour one side unfalrly at the expense of the other.
The Court will not enqulre whether he did, in fact, favour
one side unfairly, Sufflce lt that reasonable people might
thtnk he dtd. The reason is plain enough. Justice must
be rooted ln confldence; and confidence is destroyed
when right-mlnded people go away thinking; "The judge
was blased".

"At P.570. Bias is said to be of three different kinds:

(a) A Judge may have a bias in the
subject-matter which means that he is himself a party
or has direct connection with the litigation, so as to
constitute a legal interest.

A 'legal interest' means that the Judge is
'in slrch a position that a bias must be assumed'.

(b) Pecuniary interest in the cause,
however slight, will disqualify the Judge, even though
it is not proved that the decision has in fact been
affected by reason of such interest. For this reason, .,

\0i
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wher() il person l.raving such interest sits as orle o1' tirt:
Jrrclges, tlre. clecisiot-t is vitiated.

(c) A .Iudge may have a persollal bias
tou,ards a frarty orving to relationship and the like or
he rnan, be personeilly hostiie to a party as a result of
events l-rappening either betbrc or duri:-tg the trial.
Whenever there is any allegation of personal bias,
the question which should be satisfied is - "Is
there in the mind of the litigant a reasonable
apprehension that he would not get a fair trial?"
The test is whether there is a 'real likelihood of
prejudice', but it does not require certainty,' 'Real
likelihood' is the apprehension of a reasonable man
apprised of the facts and not the suspicion of fools
or tcapricious persont.

40. As in Asif Ali Zardari's case (Supra) alter caref'rlly

examinrng tl-re record \ re are of the vierv that tltere ir; bieis bt'

respondent Nol anC 6(FBR) floatrng on the surlace olthc rec,lrcL in

the case o1 the petitioner and her removal and sr-tl.rseqr-tetlt

repltrc:ement on tl-re ECL. In o,-u' vie'"v a reasonable matr rvho had

str-rcliecl lhe hislorl, o['lhe case rrnrl the recorcl rvo L.Llci corrrc t(] the

t:onclursic-,rr tlrrrt tht: petitioner wtts not treated lail'ly trncl ri'as

treaitccl in a bias rnanner by the d.:cision malier (i.e. the responcletlt

No1 through its concluct) u'ho for extraneotts and rtlterior motives

which urere l.lest 1<no'*,n to itsell seemecl to be bent Llpolt l(r'eping

the pctitioner's name on the ECL bv hook or by.crooh ett anl'cost

by erren ignoring Court orders and rtaneuvering matters in terms

of e nsuring that she remirinecl on the ECL.
\,tt

+

No doubt, the ,Judges oi the superior
Courts are blessed with a judicial conscience but the
cluestion norretheless is whether a particulal Judge of
the Sr-rborciinate or the Superior Judir:iary against
whom the allegation of bias is alleged is possessed of
judiciai conscience. This litmtrs test is indeed very
dilficult br-rt certainiy not impossible. The
circumstances of a particular case wherein bias ol a
Judge is alleged would themselves speak volumcs lor
tlre sarne. In other lvords, the principle is rvell-settled
thal a Judge of the sltperior Court is a l<ecper ol his
ou,n conscience and it is for him to decide to hear or
r-rot to hear a matter before him. However, in the
present case the Supreme Court declined to adhere
to the said settled principle because bias is floating
on the surface of the record," (bold addecl)

39. In the above case the bias of the decisiort milker lltating on

Lh.: surihce cll'the recorcl u,as sulficient to vilia.te the enlire rriill.



.tr1. In our viev.'the bias of the decision mal<er (respondetrt No'1)

floating on the surfac;e clf the recorcl is sutlicie nt to strike dorvn artcl

setasictetllesecondmcmoanclassuchrvestrikedownandset
side the second rnemo on the ground of bias'

42, One of the

Constitution and

43.

P.66.

44

of the Cor.trt is to uPhold the

the rights ol the cirizens are
sacred

ensure

role s

that
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guaranteed and protected and that those rights are not taken arvay

or crushecl by the polver of State functionaries acting in a

rvhimsicarl, arbitrary, illegal, malaficle or bias manner' In protecting

those rights it is hopecl that the pulllic's faith and coufideuce in the

jr-rcliciary and its fair ancl even hancleci administration of jr-rstice

would be enhanced.

I

As lvas held in Chief Justice of Pakistan's case (Supra) at

(a) strike down/set aside the second memo dated 19-04-

2016 since it is based on malafide.

(b) strike down/set aside the second memo dated t9-o4-

2016 since it is based on bias

(c) strike dowr-r/set aside the second memo dated 19-04-

)016 "ir,." it has been malafidely and biasly passed in,

violation of Articles 2 (A),4,5, 9, 1O(A), 14, 15, iB and 25 of

the ConstitutLion.

(cl) direct respondent No.1 to immediately without any delay

remove the name of the petitioner from the ECL'

v/y
/

18

,,The critical indispensability of dispensation of justice in a
society, be it between men and men or belween the

gou"rior" and the governed, could never be over-

Emphasized. The fact ifrat it is justice and justice alone

which could ensure peace in a society and its consequenl

strength, security and solidarit5r, was one of the serious

tr""oi" iaught to ttre civilization by its history' And history'
Ue it ancierit, biblical, medieval or contemporary, also tells

us that societies sans justice had never been permitted to

poilute this planet for very long and had either to relorm

ih"*""Iu." paying heavy costs usually in blood or had else

been wiped' off fure face of this earth' The French, the

Russian, the Chinese and more recently, the lranian
revolution are some such lessons. It is perhaps lor this very

reason that doing of justice is conceivably the most repeated

Quranic Commaid aiter'SALAAT' and ZAKKAT''

In Summary we, therefore, for the reasons discussed above'
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(e) direct that the name of the petitioner shall not again be
placed on the ECL without the prior approval of this Court.

45. In additlon we note from the Report of MIT II dated 30-03-

2016 that tl-re directions contained in our Judgment dated 7-3-

2016 have not yet been complied with/implemented despite a

lapse of almost 3 months. Even today a simple check on the

Ministry of Interior's website shows that the names of those on the

ECL have not been placed on the website as per this Court's

directions. We therefore once again direct the Secretary

Mlnlstry of lnterior to comply with the directions ln our

aforesaid Judgment and forward a compliance Report to this

Court withln 5 days of the date of thls order failtng whlch the

socretary Minlstry of Interior shall appear ln person and

explain hls posltlon and thereafter the matter shall proceed in

accordance with law. For ease of reference the directions contained

in our aforesaid Judgment are set out below:

"91. We direct the Ministry of Interior to comply with
tlre directions as set out in Para's 61 and 62 of this
Judgment lvhich are set out below for ease of reference:

(a) We hereby dlrect the Ministry of Interior to
place on its website all those persons who are
currently on the ECL and who are thereafter added
to the ECL withtn 3 days of their addltlon along
with details of their CNIC, address, father's name
and information as to what steps may be taken by
them to appeal/review such declsion. (bold added)

(b) In addition the Ministry of Interior is further
dlrected to ensure that each and every effectee within
7 days of his / her name being placed on the ECL is
served with a hard copy of the Memorandum together
with a speaking order as to why he / she have been
placed on the ECL and the procedure for appeal /
review and to ensure that an1, such reviev; or appeal
through a speaking order is heard with a right of
personal hearing and decided within 30 days of such
an appeal / review being received by the Ministry of
Interior so that the right of review/appeal is
meaningful and effective rather than illusionary or
rendered redundant.

46, In so far as the contempt of Court application is concerned

whilst showing restraint and expressing its annoyance at the

attempt to circumvent its orders this Court recognizes ttrat it does

not always have the time to proceed with each and every case

concerning the contempt of its orders by senior Oou"trl*"rr: 
. 

"
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r 47 . The office is directed to both facsimile and 'send by TCS and

registerecl post a copy of this order immediately to the Secretary

Ministry of interior for immecliate compiiance and MIT II shall

lorward a compliance Report to this Court within 6 days of the

48. The office is directed to fix this matter before this Court on

09-06-20 16 according to roster as an urgent matter so that this

Court may satisfy itself that the directions made in this order have

been complied with by respondent No' 1 in both letter and spirit'

Dated: 02.06.2016 JUD

Mr. Saeed A.Memon learned Stancling Cottnsel verbaliy requests

that since the Federation of Pakistan intends to assail the above

orcler before the Hon'ble Supreme Cor-rrt of Pakistan therefore

operation of tl-ris order may be suspendecl for a period ol i0 days

lrom toclay. In the interests of justice the request is allorved and

the operation of the above orcler is suspended for a period of seven

(7) days from toclaY.

JUDGE

JUD

,o

€e
fu.nclionaries ancl as tnentioned in this case the Court in showing

restraint does not intend to pursue the issue ol contempt in this

case al-ty further' However it is observecl that State functionaries

shall implement the orders of lhis Court in letter and spirit

(starting witl-r the clirections containecl in this order) lest they open

themselves np to contempt proceeclings'

date of this order.

JUDGE

I
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