
IN THE HIGH COURT OF SINDH' KARACHI

Present:

Spl. Cr. A. T. Jall Appeal Nos. 29, 30, 42 atd 49l2O1.O

Mr. Justlce Ahmed Alt M. Shetkh
Mr.Justlce Mohammed Kart.m Khan Agha

1. Aamir e[ S/o Ahmed Ali
2. Mashooq Ali S/o Qurban Ali Khaskheli.
3. Imran Ali Bhutto S/o Ghulam Hyder Bhutto

(aPPellants)

V

)-

The State

JI'D

MOHAMME D I(ARIM KHAN AGHA. J: By this corlmon judgment,

we propose to dispose of the above appeals filed by above named

appellants. The appellants being aggrieved and dissatisfied with

fhe judgments both dated 30.06 '2OIO, passed by the learned Anti-

Terrorism Cor:rt No.l, Karachi Division in Special Case No' 14 of

2OlO (Part-2) and 14 of 2010 (Part-l), 15 of 2010 and 16 of 2010

whereby the appellant No. 1 being a minor was tried separately

and was convicted under section 7 (c) Anti Terrorism Act, t997

r/w seclion g65-L134 PPC and awarded imprisonmentfor life and

forfeiture of property to the extent of Rs'20O'00O/- and the

remaining appellants No'2 and 3 were tried together and by a

separate judgment were convicted under Section 7 (c) Anti

Terrorism Act, 1997 rlw seetion g65-Alg4 PPC and awarded

imprisonment for life and forfeiture of property to the extent of

Rs.20O,O0O/- each and were also each convicted under section
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13-D of Pakistan Arms ordinance, 1965 and awarded 5 years

imprisonment and f,tne of Rs' 5,000/- each' in default of payment

of fine, they would alt undergo R'I' for 6 months more and benefit

of section 382-r_ Cr.P.C. was extended to them (the impugned

judgments) have filed t'hese appeals against the same'

2. Brief facts of the prosecution case are that the complainant

Nisar Ahmed lodged FIR bearing No'27 l2OlO under section 365-

A/34 PPC at police station Awami Colony on 06'01'2O10 at about

1900 hours stating therein that his wife informed him that his son

is missing from the house and he tried to search for his son but

courd nor frnd him. theieafter he oraly informed the police about

his missing son. On the next day (07-01-2010) at about 11'30 a'm'

his brother Muhabat Ali received a call on his mobile phone

NO.0345-25 6l242from mobile phone NO'0342'27 887 82' whereby

the caller informed his brother that his son is with them and to

arrange Rs. 60 lacs as 'lr"orr,. 
The kidnapper told him that they

would phone them again later' AJter this information they started

to search for the child but failed and thereafter went to the police

station for lodging the F'l'R regarding the kidnapping for ransom of

the comPlainant's son

3. On 08.01.2010 ASI Ghulam Ali was patrolling in the area

when at about 12'15 a'm' he received spy information that four

persons were standingr at Murtsaa Chowk oPPosite Nadeem

child who was weePing' On such
Drycleaners along with

information he rushed towards that place and found four persons

in suspicious condition standing there along with one child who

they surrounded and apprehended appellant Imran AIi Bhutto'

appellant MashooQ AIi' appellant Aamir Ali and accused

Mohammad Sharif and got released the abducted boy Fayaz Ali
,rl
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aged 5 years from their possession. ASI Ghulam Ali on a personal

search also recovered one without number unlicenced 30 bore

pistol with magezine loaded with 6 live bullets from the possession

of appellant Imran Ali Bhutto, and one without number un-

licensed 30 bore pistol with magaztne loaded with 4 live bullets

from the possession of appellant Mashooq Ali and during personal

search of appellant Imran AIi Bhutto, he recovered Rs' 300/--and

Rs.27Ol-. And Mobile Phone Nokia 12O8 and Rs. 500/- from

accused Mohammad Sharif and sealed the above articles on the

spot and took the appellants and the accused and case property to

P.S. Korangi Industrial Area, where he lodged the FIRs No'

22l2OlO and 23l2Ol0 u/s 13-D Pakistan Arms Ordinance, 1965

against appellants Imran Ali Bhutto and Mashooq Ali and handed

over the victim child Fayaz Ali to his father Nisar Ahmed Lakho on

superdiginama.

4. The learned trial court supplied the copies of the case Papers

to the appellants under section 265-C Cr.P.C'Thereafter the

learned judge took oath as prescribed u/ s 16 of Anti Terrorism Act

t997.

5. A formal charge was framed against the appellant No'l who

was a minor and whose trial was separated from the appellants

No.2 and 3 who were both adults to which he pleaded not guilty

and claimed trial. Likewise a formal charge was framed against

appellants 2 and. 3 both of whom were adults both of whom

pleaded not guilty and claimed trial

6. In order to substantiate the charge, the prosecution

examined 09 witnesses and produced certain relevant documents

which had been exhibited and thereafter the learned Special Fublic

Prosecutor closed the side of the prosecution'
9e

{

Y

I

\

I --'.----.)



f

7. Thereafter the statement of the appellants were recorded u/s

342 Cr.P.C. The appellants did not examine themselves under oath

nor did they call any witnesses in their defense.

8. After hearing the leamed counsel for the parties, the learned

trial court had pronounced the impugned judgments.

9. Learned Counsel for tJre appellants made the following main

submissions:

1. That there was a delay in filing the F.I.R 27I2OLO in

the kidnapping for ransom case which was fatal to the

prosecution case

That on the personal search of accused Sharif one

Mobile was recovered which was allegedly used in the

above said offence for demand of ransom from the

relatives of the abductee, however he was released by

the LO Ishrat Rana U/S i69 Cr'P.C which made all

the appellants in effect all innocent as they should

have been subject to the same treatment'

That there are major contradictions in the evidence of

the PW's that makes their evidence unreliable'

A11 the PW's are interested parties and not

independent and therefore cannot be relied upon'

That according to the contents of the memo of recovery

the place of recovery of the abductee is very thickly

populated area yet ngbody was associated as mushir

from the said area despite this being a legal

requirement.

That no ransom was demanded by the appellants nor

was it gtven to or recovered from the anPellants',

o
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7. That based on the cross examination of the IO his

{

evidence cannot be safely relied upon. Amongst other

things he deposed as under:-

ult is correct that I received investigation of this
case on 09.01.2010 and recorded sta[ement of
witnesses u/s 161 Cr.P'C on 10.01.2010. I
came to know that accused Sharlf was
lnnocent wtthtn 5 or 6 daYs when
investigatlon vaa wlth me. It ls correct that I
did.not take accused Muhammad Sharlf when
I prepared rrleno of vardet and uemo of
place- of captJvity. I released accused
Muhammad Shartf on hls statement ard
statements of co'accused and on statemonts
of inspgctor Muhammad Babar and Inspector
Ali Muhammad, they were not preseat at the
time of arrest of accused. It is correct that
there ls no value of statement of acoused
under :Qanun'o'shahadat Artlcle 38 recorded
by Senlbr Pollce Officer, but I had released
durtng lavestlgatloa. It ls correct that I
produied accused before Judlelal Maglstrate
ior repording thelr confesslonal statement
but apcused refused for the same' It ls
correct that when I produced accused for
remand, before Honourable Admlnlstratlve
Judge, ATCs theY comPlalned about
mallreataent ln tUi hands of pollce aad

Honourable Ad-'inlstratlve Judge referred
them ,for medlcal checkup to Medlcal
Superintendent Ctvtl Hospttal' I verlfled tho
FIi. apd phoae No.O342'27A87a2 on whlch
the alleged call was made by the accused aud
it is not mentloaed ln the FIR' It ls correct
that the moblle phoao number Og42-27A8782
ls not mentlouid ln my statemeut of the
witnesses recorded 161 Cr'P'C by me' It ls

correct that no call was made oa Moblle
Phone No.O345'265L242 from Moblle
No,O342'27aA7AZ ou O7'OI'2O1O at 11:3O am

it is correct that FW Nlsar Ahmed Lakho aad

PW Muhabat All Lakbo have stated ln thelr
161 Cr.P.C statements that Imrao All Bhutto'
Mashogq All and Aamlr All were seen thero
and they are reslding in the same mohalla' It
l" 

"ot.e"t 
that PW eSl Chulam AIi' PC Ghulam

MustaJa and PC Akrarn have stated in their 161

Cr.P.C statement that they made telephone to

P.S Awami Coiony and from there they camg to-

know that FIR against 4 accused was lodged of

tianapping fo, rLtom' It is correct that it is

*"r,tibped in colurnn No'5 oJ FIR that

i"u""tigutio" of crime No'27l2OLo will be

conduJted by SIo Police Station Awami Colony

after reqeiving investigation of this crime' It- ls
correcf that-I have sirbmltted the data whlch
waa gpllected after three loonths of
submlssion of challa:r' It is correct that ou

22,O1.?OhO I submltted challaa and I
collectod tho data ot 2O'O4'2O1O' I have tot 14
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submltted any supplementar5r challaa aftsr
collectlag further evldeuce durtag
lnvestfgatlon lator on ln thls crlme before
court.llt ls correct that tlro vlctlm shlld wae
produced before me but I dld not record
statemeat of vlctlm chtld u/s 161 Cr.P.C it ts
correct that the vlctlm chlld was not capable
to glve any statement, so I dld not reeord hls
statedent. It ls correct that there ls ao
slgaature of aoy officer on Eh.E/B uader
whlch; the vtctlu chlld was haaded over
under the Superdlgtnama. ASI Ghulam AIt
handed over the custody of chlld to his
relatives. As soon as the boy was recovered from
the possession of accused, the child was handed
over te his relatives at police station' PW

Ghulam Ali did not state that he handed over
the chitd to relatives under the Superdiginama'
The SIM from which the call was recelved was
not regovered from any accuaod. It ts correct
the IMEI number was not recovered from the
possessioa of accused. I checked the moblle
plone of accused Sharlf but the IMEI number
was nqt avallable ln data. Ia do aot how the
IMDI nunber of Moblle Phone recovered form
accused Shartf. It is correct tJlat Inspector Ali
Muhammad and Inspector Babar are witnesses
in my case and I am also witness in their cases'

It is not correct that I have prepared memo of
vardat iand memo of place of captivity at AVCC

office. ,It is not correct that I have falsely

implic4ted the present accused in this case''

IO. Learned.Counsel for the appellants submitted that in view of

i,
the above facts, circumstances, grounds and contradictory

depositions of the PWs the impugned judgments should be set

aside by this Court and the appellants should be acquitted

1 1. On the other hapd, the learned Additional Prosecutor

General for the State supported the impugned judgments which

according to him had been decided correctly based on the evidence

and the law and should be uPheld.

L2, We have considered the submissions raised by the teamed

counsel for the parlies-(both oral and written), minutely gone

through the evidence and the record and considered the law and

{
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PW 1 was Nlsar Ahmed (complainant) who was the fatherd"
tlre abducted boy lFayaz) *t o in essence narrated hw"
on O6-01-2010 at-aboul 7pm he reached home and was told

LV ti" wife that his son-was missing' After looking for hil

"on in the locality he verbatly informed PS Korangi

Industriai Area (KIA) about his missing son' On the next

iiv toi-ot-2010) arabout 11.30 am his brother Muhabat

Ali ieceived a call on his mobile phone from mobile

pfro"" No.0342 -2788782 (which -was not mentioned

i" tfr" f'.f .n) demanding 60 lacs for the return of his son

where after he lodgediis F.l.R at PS KIA'AI 1'30 am on 8-

O1-2010 his brother received a call from PS Awami

Cofo"y which informed him that his chitd had been

,""or"."a and told him to collect his child from PS

xln which he did subject to signing superdiginnarya'Thg

next day, desplte uot belng "o "y" -wltness, he showed

i-tt. p"ril. frorir where his sJn was kidnapped' ln cross he

"orr""a"athathishouseandMurtazachowk(fromwherei" 
"on 

was recovered from) were in the same Mohalla' His

iut"*.rrt before the police also mentions the ransom

amount of 6 lacs and not 6O lacs

PW 2 was Muhabat All who was the brother of PW1 and the

uncle of the abduqtee Fayaz'He corroborates PW 1 about

looking for his son,:orally informing $e Police' receiving the

r.""oi demand for 60 iacs from mobile no 0342 2788782'

tt" t"gi"i".ing of the F.I.R and the call from the police at

uUout"tam Informing him about the reoovery of his

".pfr"* ""a the co[;ction of his nephew from PS KIA'

i"-rpit" not belng an eyewltaess he. also informed the

ooriJ" rro* where *ri" tt"p-h"* had been kidnapped' -oa
:H;;;';."""a"4 tt.t hls statemeut was recorded on

a mllk shop ln froat of Nadeem Dry cleaners' Ife

denied that the abductee came to hls shop to

buv thlnss from ht-. He conllrmed givlng hls

riJt"-""i- to ttre Io aud recelvlng the rarBom

demaad. He also conceded tfiat he atld PW 1 are

residlng la the ""-" ioo"" and that Murtaza cbowk

is about 5O paces from hls house and that he gavo

ui"-iltu. puoie wo. to the pollc-e ln case hls aephew

was fouua. 
-He 

denied owiag appellant Mashooq morr€J

aad that they were quarreU:tnd ovor such surns' He

also denled teatrig- appeU-aat Mashooq aad falsely

impllcating him tu thls case' (bold added)

\

PW 3 was Mohamped Akran who was a P'C posted at KIA

at the time of Uo" i""ia""t' He stated that a spy had

informed ASI Ghulam M;tt'"" that four persons were with

;-il;;+p.d boy. n"'-"o"nt*"d being present when the

appellants were arrested and the abducted boy was

recovered and that aSi- Ohufam AIi had recovered

r:nlicensed *".pprr" and ammunition from appellan'ts

Imranand Mashotq' t"o 
-*""ti9" 

t recovery of .mobile
phone) On cross he c[nceded that Murtaza Chowk is in

in" l"'rrJation- or ps Awami coloney and that there were

also shoPs in Murtqza Chowk'
i

PW 4 was AsI Gbulam All who confirmed that he received

";; ;i"-;;iion about four persons-,:9'"'dit'u at Murtaaa

Chowk with a boy who was crFng' On reaching the

scene he and his. rrr"'n *""t"d the ippellants er.d the -nO

I
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accused Muhammed Sharif who could
not provide any information about the child. He conducted
personal search of the appellants and the accused
Muhammed Sharif and recovered unlicensed pistols and
ammunition from appellants Imran and Mushooq.He
searched appellant Amir but nothing was recovered from
him. On personal search of accused Muhammed Sharif he
recovered a nokia phone. He lodged F.I.R's 22 er.d
23/2OLO against appellants Imran and Mushooq under
the Arms Act. During cross he stated that a part of
Murtaza Chowk was in the Jurisdiction of PS Awami Town
and part of it was in the jurisdiction of PS KIA.
He dtd not produce depatture or returaentrles made
at the PS whlch he allegedly handed over alotrg wtth all
other documents to SIO of PS I{IA who dtd not record
hls statement or glve evldeuce.
He stated that Murtaza Chowk was a small chowk
with marry shops. The child appeared to be intoxicated
and nervous and only disclosed his name to him. Thore
were no publlc Mashlrs due to the late hours and as such
police personnel' were made witnesses.
He did not seal the moblle phone and he dld not chsck
its SIM No. He denlod naltreatlug the appell,ants or
arresting the appellants from thelr house.

PW 5 was the abducteo Fayaz AIi who was 5 years old at
the time. He stated that he was playing outside his house
lrom where the four persons kidnapped him and took him to
a house where a lady was present. He recognized the
appellants in court. Dudng cross he stated that the pollce
came in the house of the accused at nlght hours
u,here there was other children and that Imran was
teaching him as well as other children.
He conceded that it was correct that hls father had
shown him the appellants outslde the Court before he
appeared in Court to give hls ovldenee.

PfiI 6 was Mst Parreen who stated that she was asleep in
her house at 06- O1-2010 when at about midnight
appellant Mashooq qame to her house with a child. She kept
the child over night and in the morning the appellant came
and took him away. She identified appellant Mashhooq
in Court. On cross she denied knowing PW 2 (who was the
brother of the complainant) and deposing falsely

d

\

PW 7 was Nazlr Ahmed who was duty officer at PS Awami
Coloney at the time of ttre incident when the complainant
(PW 1)iodged the F.l.R concerning the kidnapping of his

son for.ari"o*. The complainant came to hlm aloae aad
did not dlsclose the number from which the ransom
call had come from (whlch cotrtradlcts tho evldence of
the complainaut).Aciording to him Murllaza Chowk fell

within the jurisdiction of PS KIA.

PW 8 was Mohammed Babar who at the time of the incident
was posted at AVCC Karachi. Appellant Mashooq AIi took

them to the house where they had detained the abducted

boy overnight. He was eiamined by IO and produced

tellphone d-ata. Ue identihed appellant Mashooq lJt in Court' g2t
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PW 9 was Israt Rana who was lnspector AVCC aud IO of
the case at the tlme of the lncldent. He received the
F.l.R's, other relevant documents and custody of the four
accused. He visited place of incident and place where child
was held captive, he recorded S.161 statements, sent a letter
for mobile phone data. He found accused Mohammed Sharif
to be innocent and made out a S.169 Cr.PC statement and
hence he was not sent up for trial. He collected the telephone
data on 2O-4-2O7O which delay was apparently on account
of some technical fault. During cro{rs he stated that he
was aware of Sharlf belng lnnocent wlthln-S or 6 days of
the investlgatlon belag handed to hlm. He conceded that
the appellaats refused to record thelr confesslonal
statement before a Judtclal maglstrate and
complalned of maltreatment atrd that they were refered
for medlcal checklgp by tie rerrand Judge , ho also
conflrmed that tbe alleged'moblle phone number from
where the ransop demand c4"rre was not mentloned ln
the F.I.R. and that,no such call was made at 11.3O am
oo O7-O1-2O1O to PW 2lthe complalaants brother which
contradicts PW 2'ff evldence on this poiat and ts key la
determluing whelher eve! a ransoul demaad was even
made), he concqded that the comptralnant and hls
brother kuew the appellauts who were resldlng ln the
same mohalla, he,also conceded that ln column No.S of
tbe F.I.R the inveptlgatioa was to be carried out by SIO

PS Awaml Coloney yet he carrled out the lnvestlgatloa
and dld aot record the S.161 statomeat of the SIO PS

Awami Coloney, hp also coaceded that he dld not record
the statement of the vlctlm child as accordlag to htm
the child was not capable of giving any statement, he
further couceded rthai the SIM from where the alleged
ransom call was rpcelved waa trot tecovered from any of
the appellants, thi IMEI number of the noblle phoae was
also not recoverpd from any of the appellants' he

conceded that Nadeem Dry cleaners ls close to the house
of the complaluaqt, he denled that the appellaat Amlr
had told htm that he was an employoe of Nadeem dry
cleauers, he was unaware of aay dlspute betweea
appellant Amlr , and Muhahat Lakho (PW 2 the
complainaut's brother who allegedly recelved the ransom
call) and the case,has been lodged out of ermlty, he also
conceded that tie abductee dld not attend any ID
parade.(bold added)

13 It would appear thal the case of the prosecution is that four

accused kidnapped Fayqz while. he was playrng and thereafter
'I

demanded a ransom of elther 6 or 60 lacs for his safe return from

:

PW 2, who was the complainant's brother' It would appear that the
j

case of the appellants is that they have been falsely implicated in

thiscasebythepoliceduetoanenmitybetweenthecomplainant.s

brother and the appellants which is amply shown by the letting off

of accused Mohammed Sharif who was arrested along with *" 
,/176
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appellants and from whom the mobile phone from which the

alleged ransom calls were rnade was recovered.

14. After having studied the evidence in detail and considered it

in a holistic manner we aIe of the considered view as set out in the

following paragraphs below.

15. The delay in registering the F.I.R for kidnapping for ransom

by one day is not fatal to the prosecution case as it is quite

common in such cases for there to be a delay in lodging the F'I'R

as initially the family are too busy looking for the abducted person

and are in such a complete state of panic, fear and anxiety that

they do not immediately consider lodging an F'I'R as usually they

are concerned with the safety of their loved ones' In any event in

this case the delay was not particularly long i'e' about a day'

L6. Likewise the fact that two independent Mushirs were not

available late at night is not fatal to ttre, prosecution case as it is

well known that in this day and age'and the current climate of fear

prevailing in Karachi that ordinary people do not like to involve

themselves in such criminal matters where they may have to give

evidence at triai against hardened criminals' Furthermore' as it

was late at night few people were likely to be around to act as

Mushirs

L7. However, in our considered opinion this is a case of too

many discrepancies, material contradictions' irregularities and

unanswered questions and that in essence the prosecution has

failed to prove its case beyond a reasonable doubt' It is true that

minor contradictions and discrepancies can generally be ignored

but in this case rve find these to be loo material and too many as to

caste doubt on the prosecution case' 
ry
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18. We set out a number of these discrepancies /contradictions

below

(1). The circumstances and chain of events arouse a great
deal of suspicion,which do not appeal to a reasonable
prudent
man as being believable.

-(

(a) For example, the boy was abducted by 7pm on 06-01-
2010, the F.I.R'was registered on O7'OL-2O10 and the
appellants were arrested and the boy was recovbred by
lerm on 08-08-01-2010.The whole kidnapping, ransom
demand capture of the appellants and recovery of the
abductee happened within the space of 2 days. This
seems improbabfe.

(b) WhV would local people keep ttre abductee within
the same Iocation as his parents and other family
members and persons who could recognize them with
the boy? This 'makes little if any sense

(c) why would t\e appellants allow themselves to be seen
oui with the abductees in plain sight hanging
around Murtaza Chowk which was aPprox 50 yards
lrom the Complainants house especially if the whole
Mohalla was looking for the boy along with the police'

(2). There were no eye witnesses to the kidnapping. Yet the
complainant and his brother took the police to the spot
where the boy was allegedly kidnapped from

(3). When registering the F.I.R crucially the mobile number
from where the ransom demand was made was not
mentioned. It came only later, probably as an after thought'

(a). Why did the kidnappers contact the brother of the
complainant rather than the complainant direcfly?

(5). Why did the brgther of the complainant give his mobile
numbei to the police rather than the complainant just in
case the boy was found? The role of the brother of the
complainant does not seem to have been considered at all
espicially as it appears that he had enmity with the
appellants and seems unnecessarily to be involved in the
iniident more than his brother who was the father of the
abductee (see below)

(6). The learned triel Judge has ignored the alleged enmity
apparently between appellants Amir, Mashbooq and the
Uiotfrer of the complainant which may be a reason for the
complainanl and his brother using the police to falsely

implicat2 the appellants.

(7), The Learned trial Judge has not considered that the

appellant Amir worked at Nadeem Dry Cleaners which was

roughly where he was arrested. It would seem improbable
thaiaipellant. Amir would be outside his place of work with

\

the abductee.

(8). Most of the witnesses are interested witnesses q
t
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(9). There was no evidence that any call was made at 11.30
am on O7-O1-2OLO to the complainantts brother's phone
from the alleged kidnappers phone. Hence there is no proof
of any ransom evel naving been demanded except the word
of the complainant's brother, which did not find support
from any corroborative piece of evidence,

(10). No SIM or IMEI in connection with the phone which
allegedly made the ransom call was ever r:ecovered and were
not in the name of dr possession of the appellants

(11). Why was Sharif who was arrested along with the other
Urree appellants from whom ttre phone was recovered let off
without any compelling reason. If the phone was
recovered from him logic would seem to dictate that he
was the prime suspect in the ransom aspect of the case.

(12). The IO was not able to adequately explain why it took
him around 3 months to collect the telephone data

(13). No attempt was ever made by the complairiant or
anyone else to gather any ransom money. In fact it is
unclear whether the ransom demanded was 6 lacs or 60
lacs

(1a). No statement was taken from the abductee after his
recovery until the trial.

(15). No identihcation parade was held. Such an ID parade
should have been held as soon as possible after the abductee
was recovered. Eve* PW 6 Ms Parveen was not even asked
to attend an ID parade to see if she could pick out the
appellants 

.

(16). That the father of the abductee had shown the abductee
the appellants outside the Court prior to the abductee
identifying them in court.

(17). The abducteeis evidence was short and in our view did
not particularly inspire confidence possibly because of his

(18), According to the abductee he was recovered by the
police from the hotse of PW 6 Ms Parveen and aot Murtaza
Chowk which is in direct contradiction with the recovery
memo and police version of events surrounding his recovery

(19). If PW 6 Ms Parveen's story was genuine and was to be
believed then she should have been an accused as she
helped hide the boy rattrer than a witness. Like the abductee
her evidence was short and in our view again did not inspire
much confidence

(20). The IO as indicated above was totally demolished and
completely discredited during cross examination and as
such neither his evidence nor his investigation can in our
view be safely relied upon

{

\

(21). The IO during the course of his investlgatlon waa
found to be dishoaest by the learued Trlal Judge who
recommended his removal from pollce servlce. ^ -t-Y
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79. No doubt kidnapping for ransom is a horrific crime which is

currently plaguing our societ5r and needs to be deterred in the
;

strongest possible way; however our abhorrence of it cannot blind

us from carefully revierilng the evidence and ensuring that it

satisfies the test of proof beyond a reasonable doubt which is ttre

cornerstone of the criminal standard of proof. In criminal cases it

is well known that the prosecution has to prove its case beyond a

reasonable doubt and the benefit of the doubt must be extended to

[he accused.

20. In the case of Faheem Ahmsd Farooqul V State (2008

SCMR 1572) it was held as under at P. 1576 at Para D

"It needs no relteratlon t{rat for the purPose of glvlng
beneflt of doubt .to an accused perao[, moro than one
lnllrmtty ls not requlred, a slngle fuflrmtty creatlng
reasonable doubt, ln the mlnd of a reasonable aad
prudent mlnd regardlng the truth of the charge
makes the whole pase doubtful. Merely because the
burden is on tlte accused to prove his innocence it does
not absolve the prosecution from its duty to prove its
case against the accused beyond any shadow of
doubt. (bold added)

27. Indeed as was held by the Hon'ble Supreme Court in the

later case o[ Muhammed Akram V The State (2009 SCMR 230)

regarding the benefit of doubt alP.236 Para 13:

,(

\

"The nutshell ofi the whole dlscusslon ls that the
prosecution case ls uot freo from doubt. It ls an
axiomatic princlple of law that tn case of doubt, the
benefit thereof must accrue la favour of the accused ag

matter of right aud not of grace. lt was observed by this
Court in the case lof Tariq Pewez v. The State 1995 SCMR

1345 that for giving the benefit of doubt, it was not
necessary that there should be many circumstances creating
doubts. if th"t" is rcircumstance which created reasonable
doubt in a prudent mind about the guilt of the accused,

then the accused would be entitled to the benefit of doubt
not as a matter of grace and concession but as a matter of
right. (bold added)

22. It is also notable that the learned trial Judge has found the

IO to be dishonest and has recommended his removal from police v

o



service. In the recent case of Azeem I{haa V Mqlahtd Khan (2016

SCMR 2741 the Hon'ble Supreme Court had this to say about a

dishonest investigation and its impact on the appraisal of evidence

atP.29O Para 30.

"We have found that in the recovery memo with regard to
the bones, clothes of the deceased and pair of slippers,
subsequent addition has been made at a later stage and for
that reason alone the same is liable to be discarded. In the
case of Muhammad Sharif v. The State (1980 SCMR 23L)
interpolated/over-writing made in ttre inquest report were
considered seriously by this Court and lt was held that
ia such a case the Court should be at guard and has to
take extra care in maklag the appralsal of evldence,
because oace dishonestly ln tho gourse of lnvestlgatlon
is dlscovered then Court would always seek strong
corroboratory evldence before relying on the other
evideuce ofthe prosecutlon. (bold added)

23. It is worthwhil6 to mention hear that per prosecution

accused Sharif was arrested along with the appellants and the

abductee was said to have been recovered from all of them

including Sharit Not only this but a cellular phone was also

recovered lrom Sharit which was allegedly used to make the

ransom demands but surprisingly he was let off by the IO'
I

Furthermore, neither the;complainant nor the prosecution made

any application to join him as an accused. Though the tr'ial court

after taking cognizance had the power to summon and join Sharif

as a co-accused it failed to do so.

24. It may be that para's 18 (1) to (21) above if taken individually

may not be fatal to the prosecution case , however in our

considered view when 'read together they entitle all of the

appellants to the benefit of the doubt.

25. Thus, all the appellants (Aamir Ali, Mashooq Ali and Imran

Ali Bhutto) stand acquitted in respect of F.l.R's 27 |2OLO, 22 ar.d

23 of 2O1O and Special Case L4, 15 and 16 of 2010 and

Spl.Cr.A.T.Jail Appeals 29, gO, 42 ard 43 of 2OLO and all the

appeals are allowed and'the impugned Judgments are both set t&p

I

Y

\

I



aside with the observation that the appellants may all be released

from jail forthwith unless involved or convicted in any other case.
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Dated: O2.lL,2OL6 .TUDGE
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