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C)n Court Notice Mr. Nisar Ahmad Abro, D'A'G

ORDER

Nloha nr nrittl Kir t' inr l(hl n .t: 13y this orcler lve llroposcr'l to ':lispo:;t.' ol-tltc

ahove pctition llled b1' lltc petitioner(Nitcleetn Ahmed Rajput) agaitrst ortler tlttccl

l5{,, Ntx,errber 20 l1 passed by the lcarnecl Juclge of Accountabilit,v Cotlrt Sttl<ktil'

rvhcretrv the petitioner's applioation lbr plea bargain under s'25 (h) ol'thc

].]irtionalAcctlilr.rtabilityor.clirtarrt:c1999(NAo)rvasdeclirtccl(thcitrtptrgnctl

tirdcr)

). 'l'he brief' lilcts il I' tlte casc are that tlre petitioner lras bcen at'rlt\ ctl it:;

irce uscd N0.i3 in Nati0nal AccoLrtrttrbility Btrrcatt (NAII) l{cfcrcilcc No'6/2t016

intlrclcaseofMultatnttrirdArifTeevnrlanrl(l2othersrvlrir:hisllrocer:tlirtg

Ir$lirrc the r\ccountability ctrurl at Sukkur. Itt esscncc tire alijrtrsaitl rel'ercttcc

06/20[(rconcerrrctlcorruptiotrcotnmitteilbyofiicialso{thcDistrictnttt"""]..,
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Otfice Naushehro Feroze. NBP and LIBI- Bank otticials' agents and beneticiaries

whohadcolludedandconnivcdwitheaclrotlrerinterms,alnongstotlrerthirrgs'of

payingunauthorizedgovemmentf.undsintothebankaccountso[personsrr.lro

.tverenotentitledtoreceivesuchmoney.Asperreferencetlrepetitionerwl.roisa

non-pensionerwasfllllyinvolvedinsuchcorruptactivitiesasabeneticiary.

3. The petitioner made an application to the concemed Accountability Cou*

to enter into a plea bargain under s.25 (b) NAO in connection withhis role in the

aforesaid ret'erence which was forwarded to the NAB for consideration' Such offer

rvas accepted by the NAB and thereafter the petitioner moved the Accountability

Courtforapprovalofthepleabargain'TheAccountabilityCourthorvever

dectined the plea bargain through the impugned order since in the view of the

learned Judge the amount which NAB had agreed to was less than the liability ot

the petitioner

4.LeamedcounsellorthepetitionersubmittedthatthelearnedJudgehad

erredinpassingtheimpugnedordersincelrisshareoftheliabilitylradbeen

correctly worked out by the NAB and his plea bargain ought to have been

accepted and as such the ifirpugned order should be set aside and lris plea bargain

be accepted. In support of his submissions learned counsel placed reliance on the

case of Muhammad Islam Khan vls zarati Taraqiati Bank Ltd (PL'l 2013

lslarnabad l7)

5.LeamedADPGAfortheNABalsocontendedthatthepleabargainhad

been correctly workecl out by the NAB in terms of the petitioner's liability and us

such the trial court had en.ed in declining the apptication for plea bargain and that

irnpugnecl order should be set aside and this couft direct that the

ountabilitycouftacceptthepleabargainofthepetitionerwhiclrlradbeen
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rciectctib-,-tlreir-rrpugnetlorcler.lrrsupptrrtofliiscontentiorrsADPGAllltrc.-'tl

r.eliirncro on the case ol'llank {)l Punjab v Accountalrility Clourt Nrl'l I':rhttrc

(I,LD2014Laltore92)antlsltanrrazKhanVThestate(20()5P.Cr.'L.|(Quctltt}

le2)

6. [n ottr vierv since both tlre petitioner and NAB had a comlnon interesl in

supptirting, the plea bargairr antl strikirrg dorvn ol the impugned order we put the

Icar,ca DAG on court 
'rotice 

and sought his independent view. Learnccl DAG

actopted thc nrgttments of the petitioner ancl the NAB and stated that in lris vicrv

tlre irnpugned order should be set asidc as tlre plea bargain amortnt due [}om the

pctitioner had been correctly caloulated by the NAB

1 , We have heard tlre parrties, pcrused the record, cotrsiclered tlre relevant lirrry

along rvith the case larv cited at the bar'

ti. At th(r outset it rvoultl he trselirl 10 set otlt sectiotr 25(t)) ot'NA() whiclr il

scents this controversy largely rr:r,olvcs arountl. S.25 (b) NAO provitles its ttttclcr

irt lcspect oI lllea [rut'g,ltitt:

"(b) Where 0t any tirne after the autltorization ol investigatiott'

before or after the commcncement of thc trial or clttring tltc pcrtdcrlcy ol'

an appeal, the accuserl olTers to return to the NAII the assets or gaitrs

n.q,ii."a or made by him in the course' or as a conse(lucnce' ot' ztttY

t-rl[-ence under this Ordinancc. lhe Chairrnalt, NAB, nlay in his discretion'

alter taking into consideratiorr the facts aud circumstances of tlte case,

acccpt the oft'cr otr sttch terms and conditions as hc ntay consirlcr

n"a*rrr,ry, and if thc accusecl agrees to return ttl the NAR thc lttlroutrl

deterlninedbytheChairnlan.Nag'the(]hairman'NAB,slrrrllrel.ertltt:
case for the approval of tlie Cottrt, as the case nliry be' lhe z\llpellate

Court and fbr the releasc of the accused'"(bold added)

() In this case it u,ouitl :;cer.r.r iiunr the rel-ercnec that thc loss t;attscrl llv tlrc

ioner as pcr pitra l(i ol thr: ret-eretlco wrls IIS 44 laes 81.000 ()rrt ol' this

urrt I{S 23 lacs 1o.(XX) r.vas lrattslen'ecl into the ttccoutrt ol'Ghtrlallr Asghar
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ltajpurwhoisalsoanaccusedinthisreferenceandassuchwillbeliableforthis

amount of RS 23 lacs 10,000' As such prima facie it would appear that the

petitioner's total liability is RS 2l lacs and 70'000

l0.NABhoweverhadagreedtoenterintoapleabargainwiththepetitionerfor

RSl0lacsandS5,000.Thistrgurewas,aroundhalfoftheamountofRS23lacs

l0'000whichthelearnedtrialjudgewasoftheviewshouldhavebeentheamount

ol'the plea bargain. According to the NAB during the embezzlement the petitioner

washandirrglovewiththelnanagerofNBPBhiriaBranchMoharnnredArif

Teevno who is accused No.l in the reference and as such in theirview it was lhir

thar rhe liability should be split 50/50 between the petitioner and the aforesaid

accused No. I since accused No.1 benefited f,tnancially out of the transaction and

to talie any other course would have left accused No'l who is one of the main

accr,rsed in the reference to escape without having hardly any tinancial liatritity in

respect of his illegal transactions which he conducted in league with the petitiotler

and in effect this was the rationale for detennining this level of the plea lrargain

through the DG NAB's speaking order dated l7'll'2016 whereby he accepted the

p[ea bargain at RS l0 lacs 85,500 being approximately 50V" of tlre loss caused by

the petitioner

I l. lt nray be rnentioned at this point that the authority cited by tlte pctitioner is

o1' little, il' any, assistance to hinr since that case concerned a voluntary retutll

under the NAo which is a different concept to tlrat of plea bargain and contains

dilterent requirements and from which different legal consequences f]ow'

,,,+. I2. We now need to examine the wording of S.25 (b) NAO which section wits

' ., 'r)i
,; iltbroduced earlier in this order. In tertns of this case the key wording appears [o trs
'. ...r I

,=l i iil
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.'the accused offers to return to the NAB the assets or gains acquired or
made by lrim in the course, or as a consequence, of any offence under tlris

Ordinarce, the Chairman, NAB, may in his discretion' after taking into

consideration .the facts and circumstances of the casen acccpt the ofl'er

on such terms and conditions as he may consider necessary,

13. The questions in our vietv which need to be considered are as under

(A) What assets and gains did the accused offer to return to NAB.

(a) It appears tiom his undated apflication to the Ac-countability court
wl-rich was tbrwardecl to the DG (Sukkur) for consideration that the

petitioner accepted that RS 44lacs and 81,000 had illegally been paid into

ilis accsunt and that 23 lacs and 10, 000 had been transf'ered to Ghularn

Asghar llajpur's aocount, but for the balance amount (RS 23 lacs l0'000)
accused No. I took blank cheques from him.

(b) Prirla facie it would seeur that the o11"1 sfiplea bargain is defective as it

contains no specific alnount as an offer, It seems to indicate that the

maxirnum liability which the petitioner may have is RS 23 lacs 10,000 but

he should not be accountable for this entire amount-since accused No'l
could also rnove soure of these funds around through lris use ol blank

cheques given to hinr by the petitioner. The amount accused No'l rnoved

around is unspecilied.

(c) In our view the petitioner in his application should have offered the

precise amount of his liability which he was prepared to pay. Logically this
amount could only have been increased by the NAB since as a rule a person

is unlikely to come forward and offer more than he is liable for. Even if he

does so the wording of S.25 (b) NAO restricts hirn to the amount of his
gains (nothing more and nothing less) which may however include interest
earned on such gains and the cost of funds if the borrowing is from a banl<.

(B) TIre next issue which we need to consider is whether the NAB withottt
receiving a definitive ol'fer could have increased on decreaserl that offer
and accepted it with the agreemcnt of the petitioner.

(a) In this regard the language of the S.25 (b) provides as ttnder

"the Clrairman, hlAE, may in his discretion, after l.aking iufo
consideration the facts and circumstances of the case, accept the
offer on such terms and conditions as he may consider necessary,"

(b) The t-rrst point to note is that the Chairman NAB's power to accept

the offer is entirely discretionary. Namely, he is under no obligation to
accept il even if in l-ris view it covers the full amount of the gain. FIe

may in his discretion after recording reasons reject it and let the tnatter
proceed to trial with such exercise of discretion being subject to judicial
review in appropriate cilscs. t //t)
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(c) lt seems that the petitioners otfer in effect is anything betu'een RS I

and 23, lacs 10,000. In our view the correct amounl prima facie wotrld

be RS 23 lacs and I0'000.

(d) Ordinarity in our view the Chairman NAB must receive a

definitivo prlcisc offer which he could only review downward in

exceptiona-l circumstances' Each case will of course turn otr its orvtr

p*i[.f* facls and circutnstances and thus we lrave to consider the

i"rri*fu. tacts and ciroumstances of the instant case as was emphasized

Ly the Hon'ble Supreme Court in deciding CivilPetition No' 3912/2016

titrtiO Humayuh V NAB (unreported) darerl 2l-02-2017 whic'

directly conc"rned the issue of plea bargain under S'25 (b) NAO'

-t

(e) In this case tlre petitioner did not walh away with around 44 lacs as

ir i, al."ady clear that RS 23 lacs and 10,000 was paid to Asghar Raiput.

It would then seern that accused No.l also had access to the account and

as such could have taken money from it which would have amounted to

gain. In our view it is clear from the nature ofthe entire scam as set out

in the reference when considered in a holistic manner that accused No. I

in connivance with other accused was moving funds bctween banl<

accounts to benelit certain persons. It therefore in our l'iew appears

most likely that based on the facts and circumstances of tlris case other

funds would also have been rnoved out of the petitioners account by

accused No.1 who is one of the main accused in the case'

(0 we are of thc view that these background lactors. based on the

parlicular facts and circumstances of this rather unusual case, can tre

taken i[to account in a case such as this where the precise atnount of'the

gain to a given applicant for plea bargain is unclear. It also needs to he

ohserved that the other 50olo of the loss has not been writtel.r ofl but hrls

been apportioned to accused No.l who was moving the funds aroutrd

and would have been one of the larger beneficiaries of this scatn alld as

such it may be appropriate that he be held responsible for some of the

loss that has been caused and illegal gain which he has made

(g) Once thcse background facts are taken into account we thc:tr

nLd to consider whether the acceptance of the plea bargain by tlre
chairman NAB is soundly reasoned and on a fair and equitable basis ou

a case by case basis. The DG NAB in tl,is case has passed a speaking

order which we do not considcr to be arbitrary, whimsical or totally

unreasonable. It seems to be well reasoned and based on logic and is in

line with the requirement of a reasoned speakhrg order as set out in tlre

case of Khalitl Humayun v NAB (Supra). As such we consider that

the learnecl trial iudge ought to have accepted the petitioners plea

bargain and his reasons for not so doing seetn to have thiled to

appieciate or consider the reasoning behind NAB's calculatiorls

(perhaps NAB's calculations and rationale for accepting the amount of

iire pt"u bargain rvas not adequately exptained to the learned judge at tlte

time of the hearing by the Counsel for the NAB).Perhaps such rranncr

of calculating the alleged amount owed by the petitioner is lbrtitied by

(he terrn, ..plea bargain" which itself indicates the ability to lrargain.
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(h) Indeed rvhilst up holding the concept,of plea bargain in lhe NAO the
I-lon'ble Supretne Court in the case of I{han Asfandyar Wali V
Federatioa of Pakistan (PLD SC 2001607l found as under at
P.931

26V,
. PLEA BARGAINING

Moreover, the scheme for e:rploring the possibility
of, settleneut during investlgatlon/inquiry stage by
the Chalrman NAB cannot be lgnored strafuht
away.. A,t the outset, most of the lawyers tend to
consider the questioa of settlsment out of eourt.
There is need to focus atteatlon on thls signl{lcant
facet of the matter. The rationale behind the
Ordinance is not only to prrnlsh those who were
found gultty of 'the cherges leveled under the
Ordlnance but also to facllltate early recovery of
the ill-gotten wealth through setflbment where
practicable. The tradltlonal conrpromise,
settlement, compoundability of offence durlng the
course ofproceedlngs by the Court after protracted
litigation ls wasteful. Viewed ln thie perspectlve, a
power has been vested in'the Chalrman NAB to
f,acilitate early settlement for recovery of dues
through 'plea bargaining, ,where practleable.
Lawyers are often interested in settting the
disputes of their clients on Just, fair and uquit"bt.
basis. There are dlfferent approaches to
settlement. Plea bargaining.is not desirable in cases
opposed to the principles of public policy. Chairman
NAB/Governor, State Bank of Pakistan, while involved
in plea bargaining negotiations, should avoid r-rsing
their position and authority for exerting influence arrd
undtre pressure on parties to arrive at settlement.
flowever, in the interest of revival of economy anel
recovery ofoutstauding dues, any type ofalternate
resolution like the .plea bargaining, envisaged
uuder sectlon 25 of the Ordlnance should be
encouraged. An accused can be persuaded wlthout
pressure or threat to agree on a settlement ligure
subject to the provlsion of the Ord.inance.
Establishing this procedure at the
investigation/inquiry stage greatly reduces
determination of such disputes by the Court.
flowever, as the plea bargalnlng/compromi.se is in
the nature of compoundlng the offencesn flre same
should be subJect to approval of the .A,ccountability
Court. Accordlngly, sectlon 25 of the Ordinance be
suitably amended. (bold added)

(i) In the case ol'Rauf Bakhsh Kadri V The state and others
{MtD 2OO3 7771 when considering the pectrniary
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irrrisdiction of NAB when determining whether or not to file a

';i;;;;;; it was held as u'der atPara3'Z:

+

32. Since hling of a reference is essentiallY the

lunction of the Cleairman' NAB (though it m2y

be amenable to judicial review in proper casesl and

since he in 'riu* 
-1f 

the experience of the

Institutlon is in a better posltion to dletermine

whether the amount lo'olvua in these cases could

be classilied as iutg* "t 
othemrlsc' trIe would

;;-;d these matterJ to the chairman' IuAB to re-

examine these ..""" irom the above stand-point' In

;;h; is satlslieJthat the amounts involved are

large enough to iustify proceedings uader the

Ordinance, tney " maf iontinue beliore the

Accountability Court* f-lr "a"t 
he is not so satisfied

the cases may be transferred to the appropriate

a;il; aud such Courts may lDroceed with them

in"- in* stage they haa reacued wlthout recalllng

*i-truu".". A 
*rlefinit! 

decision is expectEd to be taken

;rthi" one month frorn today and till such time the

interim order passed earlier will continue' The

;;;til" "1La 
disposed of in the above terms'"(bold

added)

t

0) Thus, as wi[h pecuniaqr jurisdiction' based otr his

knowledge, .*p..t..t. and 
-assistance by a legal . team'

investigative team and financial crimes advisory wing we

.orr"iaE. ilrat the chairmau NAB is in the best llosition to

determine lhe amount of a plea bargain subject to sttch a

;;;t;; being based on well reasoned grounds' In the event

ifr.i-"r"f, gro-unds are completely unreasonable arbitrarily or

whimsical the Accouutability Court may chose to leject the

pf"" U*g"in as in effect tlie trial court is a rvatch dog to

i.r"rrr. tiat the Chairman NAB is exercising tris prlwcrs

reasonably and fairlY

(k) Indeed, as was made clear in the case of BanL: of Punjab

V Accortntability Coult No'1 Lahore (PLD 2014 Lahore 92) it is

tie Juty of the ihain,an NAB to exercise his discretion l-airly a,rl

."ororubly otherwise tlre Court may decline the satne '

d

t4.,rhus,basedontlreabovediscussionespeciallywlretrweccltrsidet.tlte

reasollsbehirrc]tlreNAB'sclecision,lrasedontheparticularlactsantl

lt',)\...ir",,,,,stances ol this case ancl in particular bcaring in mi.d that the attlouttt is

atively srnall in ternrs ol NAB's mandate to investigate nlega cotruption t:ascs

the irterests of justice ancl actilg in our discretionary constittrtional iurisdiction
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in order to do cornplete justice in this case we hereby set aside the inrpugned order

anrl up lrold the amount of plea bargain as proposed by the Chainnan NAB in the

plea bargain application before the Accountability Court and dircc( tlte

Accountability Court to accept the amount of plea bargain as agreed with the NAB

and rclease the petitioner if he is in custody within 3 days of receipt of this order.

A copy of this order shall immediately be sent by the office to lhe Accottntability

Court lbr cornpliance.

15. Befbre parling with tlris order horvever we would however like to make it

clenr that based on the facts and circumstances of this case it tvas to a ceflain

cxtent an exceptional case and generally unless exceptional circumstances exist

every oft'er ol'a plea bargain must be of a detinite and precise amount which nray

then be considered by the Chainnan lrlAB keeping in view the fbcts and

circurnstances of the case and with NAB giving a strong.iustiflcation in writing if

it chooses to reduce the amount olfered and accepted a lesser attrount rvhich in

approprial.e cases would be sub.ject to judicial review. This is because ln our vlew

thc proper approach in plea.bargain cases under S.25 (b) is tbr the accused to rnal<e

a dellnitive and precise offer which rnay or may not be accepted by NAt) thlough

a speaking order which if not accepted by NAB may lead to a lurther oll'er rvhich

again may or lnay not be accepted by NAB. In our vrew the words in S.25(h) "on

such terms and conditions as he rnay considel'necessary" do not relale to the

atlount ol the plea bargain but to the method and mode and lnannel of paynrent

including installments within given dates which may be necessary if the accused

oes not have the full arnount of the agreed plea bargain amount to hand (althouglr

lg ery large % of the antount as dorvn payment would be expected to be rnade)

may need to sell properties in order to make up the balance which rnay talic

l^.,
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lioplc reasonable but clefinite and precise alnourlt of time to be recorded irr rvriting

in the plca bargain agrccment

l(r. In arrv everrt il' arry lurthc-r guidancc is rcquired vis a vis tlrc f]ltaiIrnarr

Nr\l]'s role. lrrnctirrns arrd duties in clcaling rryith a poterrtial plca tritrgaitr rell'rcttcc

rnirr lrc ntatlc lo tltc case ol' l(tralitl l{unlayun V NAB (Supra) rvltich has

,-rlaboratcl)' artd ptcciscly cclnsidered this issue.

l7 . 1-his petition stands disposed of in the above tenns
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