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IN THE HIGH COURT OF SINDH KARACHI

Cr. Acquittal Appeal No.205 of 2005

Syed Zulliqar Ali Jaffery

Vs.

Abdul Qadir & another.

None preser-i",o:'-ir€ ni-rPcllar'tAppellant

The State
Respondent No.2

Date of Hearing

Date of Order

Ms. Rahat Ansan, DPG

23.rO.2017

23.rO.2017

ORDER
Mohammed Kqrim Khan Aqha, J. This appeal against

acquittal rvas filed in the year 2005 (over 12 1'ears ago)' A

brief review of order sheets reveal that the appellant and hrs

counsel have shou'n little if any interest in proceedrng urth

this appeal. Again today neither the appellant nor hts coursel

are present without intimation.

2. The Accused rvas booked rn FlR No Bg of 2OO2 under

Section 42O1483 PPC, registered at PS Gulbah'rr' After usual

investigation matter u'as challaned' The charge was lramed

against the accused rvho opted for trial The prosecutiorr

examined four PWs. The accused made hts statement undel.

5.342, gave evidence under oath but did r-rot call ar-iy defense

witnesses. After hearing the learned counsel for the Appellant

at length and considering all the evidence on record thtr

accused was acquitted of the chargc irl rudgr:-' d-*ecl

30.03.2005 by Xll Civil Judge & Judicral Magistrate l(arachl

Central (the impugned judgment) against u'hieh this appeal

has beeri filed by the APPellant.

3. I have review'ed the impugned judgrnent alongu'ith

record rvrth able assistance of learned DPG, *'ho llas lu11i

supported the impugned judgment. The main paragraphs ci
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to the acquittal

45, 47 and 49

of the

of the
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impugned judgment which

accused can be found on

lead

pages

impugned judgment in the R&P file of the trial Court' which

are reproduced hereunder:-

P.45 "lf accepted at its face value, no case

punishable u[s.420 PPC is made out unless by

deceiving any person, fraudulently or dishonestly
induces the person so deceived to deliver any

property to any person or to or to conser-lt that any

p"."o., "shatl ieiain any property or intentionally
induces the person so deceived to do or to do omit

anything which act or omission is likely to cause

darnage- or harm to that person in body' mind'

reputition or property, is said to cheat, which is
not found in instant case ' The mere fact that
although the allegation leveled in the FIR did not

constitlute offence punishable u/s'420 PPC' Yet
pofice registered the case under this section
Ltrior=t/to arrest him indicates malafide on

the part- of police. There is another aspect is

that the cJmplainant did not approach the

concerned poti." immediately after the

incident. Even time, date, year and place are

not mentioned in the FIR but police had taken
the cognizance against the accused without
applyin! his mind to the facts of the case'

U"i". slction 222 Cr.P.C' it is necessary that the

"f-r".g. 
shouid contain particulars as to time and

place- of the alleged offence and since in this case

said particulars are not mentioned so charge is

""iJ 
io be groundless. In the case of Makkan &

others repo*rted in 1945 AIR 8 I it rvas held that
'ithe rvhole object of framing a charge is to enable

the del-ence to concentrate its attention on the

case that has to meet".
As observed in the case of Almas Ali Khan v'

the state reported PLD 1959 Dacca 7.1 I the

"^iiai,y 
of a cirarge is to be judged on the basis of

a""rr"rtioa, -rd" and not upon evidence

ultimately ied in the case' In the present case as

discussed above the charge is grroundless'

As mentioned above accused has neither

cheated the complainant nor thereby has induced

him or any other person so section 420 PPC is not

"ppfLuiJ 
to the facts of the case in hand' The

pIJ.".",i"" in such circumstances \ Ias not able to

take cognizance or prosecute the accused' Tht:

p."""""?1"" must be based on evidence beyonrl

ieasonable doubt and the prosecution has tc
stand on its own legs without taking advantage of

""y n"t"" in the dJfence' Reliance is placed on

tg-gg PCr.U-l 347." (bo1d add"'l)
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4 Page-47 is also reproduced as under-

"Beside this there is no evidence collected to'
establish that the containlng PSO stuff were

actually stored therein for sales and use''
, There is also no evidence that the accused

made or had in possession the die plate or

other instrument in question and that such die

etc. was for the p..rpo"e of counterfeiting a

trade make or propeity mark' Moreover it is

well settled 1aw that mere possession o[

counterfeiting trade mark or property mark is not
an offence pirnishable u/s'483 PPC unless there

are evidence on record to show that the accused

used and had reason to believe that same u'ere

forge.

Accused examined himself on Oath in disproving
of the charge' He was also cross exanrined but
nothing was come on record which can give help

to the 
-prosecution to establish his case but the

p.o".",-,tion could not be rebutted the defence plea

tf tn" accused. He has stated the same facts

which I have reproduced above and need not

repeat. If there are two versions of an incident'
thl one favoring the accused should be accepted

by the Court. If an authority is needed reference

can be made to a case of Wali Muhammad (1984

SCMR 91a)". (boid added)'

5 Page-49 is also reproduced as under-

"ln criminai 1au' the "mens are" is alr'vays to be

provecl by the prosecution much less the question

*t.re th. factum of the use or hearin5l reason to

possess such use is in cor;rorate in the very

section of larv. In the present case the
prosecution brought nothing on record either
oral or circumstantial to indicate that the
accused had used or had reason to believe that
article in question was either forged or

counterfeit, regarding noncompliance of
mandatory'proviiion oi section 1O3 Cr'P'C' is
also not without substance ' It is evident from

record that the mandatory provision of
aforesaid provision of law had not been fulfilled
in as much as trvo respectable persons from public

though available had not been made u'ltnesses

r,r,ith recovery memo". (bold added)

6 It is settled law that judgment of acquittal should not be

interjected until findings are pervei se' arbitrary' fooiish'

artificial, speculative and ridiculous as held by the Honorable
l,L-
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Supreme Court in the case of The State v. Abdul Khaliq and

others (PLD 2011 Supreme Court 554). N4oreover. the scope

of interference in appeal against acquittal is narrow and

limited because in al acquittal the presumption of the

innocence is significantly added to the cardinal rule of 
,

criminal jurisprudence as the accused shall be presumed to

be innocent until proved guilty. In other words, the 
.

presumption of innocence is doubled as held by the

Honourable Supreme Court of Pakistan in the 
'above referred 

,

judgment. The relevant para is reproduced hereunder:-

"16. We have heard this case at a considerabie length "

stretehing on quite a number of dates, and with the able '

assistance of the learned counsel for the parties, have

thoroughly scanned every materiai piece of evidence '

available on the record; an exercise primarily
necessitated with reference to the conviction appeal,

and also to ascertain if the conclusions of the Courts

below are against the evidence on the record and/or in
violation of the 1aw. In any event, before embarking

upon scrutiny of the various pieas of law and fact raised

from both the sides, it may be mentioned that both the

learned counsel agreed that the criteria of interference

in the judgment against acquittal is not the salre' as

against cases involving a conviction. In this behalf, it
shatl be relevant to mention that the foliowing
precedents provlde a fair, settied and consistent view of

the superior Courts about the rules which should be

followed in such cases; the dicta are:

Bashir Ahmed v' Fida Hussain and 3 others (2010

SCMR 495), Noor Mali Khan v. Mir Shah Jehan

and another (2005 PCr'LJ 352), Imtiaz Asad v'

Zain-ul-Abidin and another (2005 PCr'U 393),

Rashid Ahmed v' Muhammad Nawaz and others

(2006 SCMR 1152), Barkat Ali v' Shaukat Ali and

others (2004 SCMR 249), M:ulazrm Hussain v' The

State and another (2010 PCr.lJ 926), Muhammad

Tasweer v. Hafiz Zulkarnain and 02 others (PLD

2OO9 SC 53), Farhat Azeern v. Asmat Ullah and 6

others (2OOB SCMR 1285), Rehmat Shah and 2

others v. Amir Gul and 3 others (1995 SCMR 139),

The State v. Muhammad Sharif and 3 others

(1995 SCMR 635\, Ayaz Ahmed and another v' Dr'
Nazir Ahmed and another [2003 PCr. LJ 1935),

Muhammad Aslam v. Muhammad Zalar and 2
others (PLD lgg2 SC 1), Allah Bakhstr and

k-
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another v. Ghulam Rasool and 4 others (1999

SCMR 223), Na.1af Saleem v. Lady Dr' Tasneem

and others (2004 YLR 407), Agha Wazir Abbas and

others v. The State and others (2005 SCMR 1175),

Mukhtar Ahmed v' The State (1994 SCMR 231i),
Rahimullah Jan v. i{ashif and another (PLD 2008

SC 298), 2OO4 SCMR 249, Khan v' Sajjad and 2

others (2004 SCMR 2 15), Shafique Ahmad r''

Muhammad Ramzan and another (1995 SCMR

855), The State v. Abdul Ghaffar (1996 SCMR 678)

and Mst. Saira tsibi v' Muhammad Asif and others

(2009 scMR 946).

From the ratio of all the above pronouncements and

those cited by the learned counsel for the parties, it
can be deduced that the scope of interference in
appeal against acquittal is most narrow and limited'
because in an acquittal the presumption of
innocence is significantly added to the cardinal rule

of criminal jurisprudence, that an accused shall be

presumed to be innocent is doubled. The courts
shall be very slow in interfering with such an

acquittal judgment, unless it is shown to be

perverse, passed in gross violation of law, suffering
from the errors of grave misreading or non-reading

of the evidence; such judgments should not be

lightly interfered and heavy burden lies on the

prosecution to rebut the presumption of innocence

which the accused has earned and attained on

account of his acquittal. It has been categorically
held in a plethora of judgments that interference in
a judgment of acquittal is rare and the prosecution
must show that there are glaring errors of law and

fact committed by the Court in arriving at the

decision, which would result into grave miscarriage

of justice; the acquittal judgment is perfunctory or

wholly artificial or a shocking conclusion has been

drawn. Moreouer, in number of dictums of this
Court, it hc,s been categoricallg laid' doun that
such judgment should. not be interjected until the

ftndings are peroerse, arbitrary, faa|trsli, artificial'
speculatiue and ridiculous (Emphasis supplied)'

The Court of appeal should not interfere simply for

the reason that on the re-appraisal of the evidence a

d.ifferent conclusion could possibly be arrived' at, the

factual conclusions should not be upset, expect

when palpably perverse, suffering from serious and

material factual inlirmities. It is averred in The State

v. Muhammad Sharif (i995 SCMR 635) and
h-,
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Muhammad Ijaz Ahmad v. Raja Fahim Alzal and 2

others (1998 SCMR 1281) that the Supreme Court betng

the frnal forum ',r'ould be ch ary and hesitant to interfere

in the findrngs of the Courts belou'' It is' therefore'

expedient and imperatrve that t1-re above criteria and the

guidelines should be follorved In deciding these

appeals." (bo1d and italics added).

7. Having gone through the evidence and the impugned

judgment I find that there has been nc misreading or ncn

reading of evidence, that the impugned judgment is based on

sound reasons and there is no question of the findings in tire

impugned ludgment being perverse arbrtrary" foolish'

artificial, speculative and rldiculous especially as rt is a r'vell

established principle of larv th at the accused is always

entitled to the benefit of the doubt in criminai cases and as

washeldinthecaseofTariqPervezV/s.TheState(1995
SCMR 1345), where the Honourable Supreme Court has

observed as follows:-

"It is settted lant that it is not necessary that there

sttould many circumstaftces creatlng doubts' If
there s a single circumstance, tuhtch creates

reasonable doubt tn a prudent mind about the guilt

of the accused., then tLrc accused wtll be entitLed to

the bertefit not as cL nlatter of grace arud concession

but as a matter of ight."

8. As such in m1' vie'"v there is no merit in the instanl'

appeal against acqurttal. The Acquittal recorded b1' trial

Court in favour of Respondent ls based upon sound reasons'

which require no lnterference at aI1' As such' the instant

appeai against acquittal is dismissed'
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