' - . ORDER SHE
IN THE HIGH COURT OR SINDI-R Ll

Ctl. Jai I, CIRCUIT COURT, LARKANA
e rl. Jail Appeal No.D-33 of 2015.

DATE ORDER WITH SIGNATURE OF HONBLE JUDGE

7

HEARING

L. For orders on office objection ‘A’.
2. For Hearing of case,

05.12.2017.

Mr. Safdar Ali Ghouri, advocate for the appellant,
Mr. Sardar Ali Shah, D.P.G,

_______
......

Heard learned counsel for the appellant and learned D.P.G

for the State.

For the reasons to be recorded later on, instant Crl. Jail
Appeal is allowed. The conviction and sentence awarded to appellant,
namely, Akbar son of Mithal, vide impugned judgment dated
19.03.2015, passed by Judge, Anti-Terrorism, Larkana, in Special Case
No.22 of 2013, for offences punishable under sections 365-A, 324, 353,
148, 149, PPC r/w S-7(€) & (h) of Anti-Terrorism Act, 1997 culminated
from Crime No.22 of 2013 registered at Police Station Waggan, District
Qamber-Shahdadkot, are set aside and the appellant is acquitted of the
charge. He is directed to be releaged forthwith, if his custody is not

required by any Court in any other Crime/Offence.
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i COURT op SINDIL, CIRCUIT COURT LARKANA

Crittr
viminal Jatl Appeal Nopy-33 of 2015

Pregent;
M. Justlce Zafar Ahmed Rajput
Mr. Justice Khadim Hugsaln Tunlo

Appellant
G Akbar son of Mithal Buled|, through
o M, Safdar All Ghourl, Advocate
Pondent i
' The State, through
Mr, Sardar All Shah, D.P.G.
Date of Hearing 05
12.20
Date of Decision 05.1 5
12.2017

UDGMENT

KHADIM HUS
SAIN TUNIO, I _
10, | Through instant Criminal Jail Appeal, the

appellant

PZSSed by :?T:a:::: e; Zag ooned ) jolgment; datsd 15002015

No. 22 of 2013, arisen o A.ntl'TeFrorism Court, Larkana in Special Case

District Kamba,r-sh out of Crime No. 22 of 2013, registered at P.S. Waggan,
ahdadkot under sections 365-A, 324, 353, 148, 149, P.P.C.

r/w Secti ;
/w Section 7 of the Anti-Terrorism Act, 1997, whereby the appellant and

other co- :
accused were convicted and awarded sentences, as under:-

a) z; CC;;ed Akbar and proclaimed offenders 1 ) Aijaz son of Mithal Janwari

') Sikandar son of Khan Muhammad Janwari 3) Hakim @ Hakoo son of

Mou:r Janwari 4) Barkat son of Ghulam Hyder Janwari 5) Manzoor son

of Eidan Janwari 6) Nusrat son of Mehboob Janwari 7) Imdad @ Nang

son of Hyder Mugheri and 8)Fida son of Baggan Mugheri are con Vfoé’?f

for an offence punishable u/s. 365-A, r/w section 149, PPC and

sentenced to suffer imprisonment for life and the properties of the

accused are ordered to be forfeited to the Government.

b) Accused Akbar and proclaimed offenders 1) Aijaz son of Mithal Janwari
2) Sikandar son of Khan Muhammad Jan wari 3) Hakim @ Hakoo son of
Mour Janwari 4) Barkat son of Ghulam Hyder Janwari 5) Manzoor son
of Eidan Janwari 6) Nusrat son of Mehboob Janwari 7) Imdad @ Nang
son of Hyder Mugheri and 8)Fida son of Baggan Mugheri are further
convicted for an offence punishable u/s. 324 r/w section 149, PPC and
sentenced to suffer R.1. for ten years.

¢) Accused Akbar and proclaimed offenders 1) Aijaz son of Mithal Janwari ,
2) Sikandar son of Khan Muhammad Janwari 3) Hakim @ Hakoo son of
Mour Janwari 4) Barkat son of Ghulam Hyder janwc?'r'f 5) Manzoor son
of Eidan Janwari 6) Nusrat son of Mehboob Janwari 7) lmdag’ @ Nang
son of Hyder Mugheri and 8)Fida son of Baggan Mugben are alsz'
convicted for an offence punishable u/s. 353 r/w section 149, PPC an

centenced to suffer R1 for two years.
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2) Sikanday Son ul'I\‘h.':;;I e off ilery 1) Atfuz son of Mithal fanwar!

Mour Janm. ! i i
ur Jamvary ) Darkae Whammid Jamyyf ) Haletnr @ Hakoo son of

of Bidan lanws SOn of Ghil:
mJanwar 6) puc It FGhulin Hydor fanward 5) Manzoor son

Son ot Hydop ¥ '

on {r {0 rf'w 7 .'amfs:lm a{ Mehbooh Janwarl 7) Inidad @ Ny

mﬂllf S({ (m i o "o son of Baggan Mugher! are also
it IWUJ!UJ”WI Piiishy blo y /5 148, PPC and sontenced to

e) 4 ccused Ay and prog),

Sikandap Son of Umed offond,

: s 1) Alfaz son of Mithal fanwar/
an Mubamm. § ]
Vo) ikt o )f!’l/l me‘n.fr! Janwarl 3) Hokim @ Hakoo son of
an Janwar; g) Nitsras oF Ghulam Hydor Janwary 5) Manzoor son
. ahal 4Cson of Mehbooh Janwarl 7) Imdad @ Nang
convicteq fr, . and 8) Fidy g0 A o are 4
: or an 1 of Baggan Mugher! are also

offence N
97 and septep,, d punishable ;”/S' ”7: (i L‘)” rof/lm'l- Terrorlsm Act
rent for life,

ed to suffpy Impriso;

D Accuseq 4

]‘- X
2) Sikana 220 procy

: aimed offenders 1 o :
ar son of g ders 1) Alfaz son of Mithal Janwari
Mour Januyans 9 Bc?!‘}{ ??!; Muhammad Janwary 3) Hakim @ Hakoo son of
of Eidan Jan &< s0n of Ghulam Hyder Janwar/ 5 ) Manzoor son

wari g
s0n of Hydey ) Nusrat son of Mehboob Janwari 7) Imdad @ Nang
da son of Baggan Mugheri are also

convicted fpy :f i 5
1 offence punishaple u/s. 7(h) of Anti-Terrorism Act
suffer RJ, for five yea

1997 and sentene,
ed (
fine of Rs, 20,000/ - rs. They are ordered to pay

= each ] : ;
shall further suffer 8. fo;‘i?: I;::)!?Z;: Fdaultn pepmencel fus they

2. Brief fact :
s of the Prosecution case, as disclosed in the F.LR, are that on

08.04.2013
» at about 2100 hours, complainant Ayaz Hussain, his nephews

Mukhtiar Ali, Muhammad llyas and relative Qurban Ali were returning from

village Khair Muhammad Mugheri in Toyota Corolla at about 8:00 p.m, when
(i) Wali Dino s/o. Mehboob (2) Aijaz s/o. Mithal (3) Sikander s/o. Khan
Muhammad (4) Hakim @ Hakoo s/o. Mour (5) Barkat s/o. Ghulam Hyder (6)
Manzoor s/o. Eidan (7) Nusrat s/o. Mehboob (8) Akbar s/o. Mithal and three
unidentified persons, all duly armed with weapons, stopped them and
abductted the complainant and his relative Qurban Ali; however, his nephews
Mukhtiar Ali resisted, on that accused Sikander made straight fire from his

Kalashnikov on Mukhtiar Ali, which hit him on the left side of his abdomen.

The accused then dragged the complainant and Qurban Ali towards the

: : R
Western side of the road; meanwhile, Wahid Bux Lashari, S.H.0, P.S Wagga

s
nate staff reached there and asked the accused person

alongwith his subordi

arty. The accused dragged

o eenmder ut they opened fire on the Poie p
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the complainant and hiy relative Qurban Al for 1Y kilometers and when they

onched  Phor Alels .
K&H! 101'00 Ianl]‘h!'p th‘y "]“(lu lhﬂh. USC“]]U l;UUd by Icavlng |'_h(

complainant and Qurban Alj thore

3, Alter usy; v
sual nvestigation, chalan was submitted by the police against

the accused, .
A formal charge was framed against the present appellant, to

which he pleaded not guy ang claimed to be tried.

4, To prove it ‘
Prove its case, the prosecution examined P.W-1 S.LP. Azizullah, the

duty officer at Ex-1 5, who produced F.LR. at Ex-15-A and attested copies of
Roznamcha Entries No, 31 and 32 at Ex-15-B and 15-C, respectively; P.W-2
AS.I. Akhtar Ali, arresting officer, at Ex-16, who produced mashirnama of
treating arrest of accused Mustoo @ Ghulam Mustafa at Ex. 16-A; P.W-3 Ayaz
Hussain, complainant, at Ex. 18; P.W-4 Muhammad llyas at Ex. 19; P.W-5 P.C.
Ghulam Sarwar, mashir, at Ex-21, who produced the attested copy of
mashirnama of imaginary arrest of accused Akbar at Ex.21-A; PW-6 P.C.
Akhtar Ali, corpse bearer, at Ex.23, who produced the attested photo copy of
receipt of dead body of deceased co-accused Wali Dino at Ex.23-A; P.W-7 S.L.P.
Wahid Bux Lashari, Investigating Officer, at Ex.24, who produced the
mashirnama of place of vardat at Ex.24-A, the mashirnama of seeing the
injuries of injured at Ex.24-B, the mashirnama of arrest of accused Wali Dino

at Ex.24-C, letter No. 39 dated 10-4-2013 issued by Senior Superintendent of

Police, Qamber-Shahdadkot for constituting the Joint Investigation Team at

Ex.24-D, mashirnama of imaginary arrest of accused Akbar Buledi at Ex.24-E,

P.W-8 Dr. Ramesh Lal, Senior Medical Officer, at Ex.26, who produced the

attested photocopy of police letter at Ex.26-A, post mortem report of

deceased Wali Dino Janwari at Ex. 26-B. The statement of appellant/accused

Hio ank vinm 247 CrP.C in which he denied the allegation
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absconding co-aceyy
X accused ang g
and senteneg them, vide judgment dated 19,03.2015,

as mentioned aboye

5, Learned ¢q
unsel for tha .
for the appellant has contended that the parties were

mlm]czﬂllt0 eETCh Other and the complainant at number of times issued threats
t(? ap.pe a.“t llegally to compel his to leave his village and lastly he involved
him in this false case; that g Prosecution failed to prove its case against the
appe”a“t./ accused beyond any shadow of doubt but even then the appellant
was convicted by the trial Coyrt, hence, the impugned judgment is against the
law and facts on record; that the private witnesses were interested witnesses

who, admitted] inimi i
Y, have inimical relations with the accused persons and are

hostile towards them; that the trial Court did not appraise and appreciate the
evidence in its true perspective and even the alleged motive for alleged
commission of offence has come from the mouth of the same interested
witnesses, whose testimony itself require corroboration; that since the
judgment is not sustainable under law, it is liable to be set aside in the larger
interest of justice. In support of his contentions, the learned counsel has
referred to case-law reported as 2008 SCMR 1572, 1997 SCMR 25, 1999 SCMR

1030, 1995 SCMR 599, 1993 SCMR 550, 2001 SCMR 420, 1996 SCMR 167, SBLR

2006 Sindh 1448 & 2017 SCMR 622.

6. Learned D.P.G. for the State has vehemently opposed the acquittal of

the appellant on the ground that appellant is nominated in the FIR with

specific role and the learned trial Court has rightly convicted the appellant

while relying on the evidence of prosecution witnesses.
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ation to the submissions of learned counsel

5

7. We have give, due consider

for the appellant apq the le

arned D.P.G. and have perused the evidence
available on the record.

: It :
8 4PPears that majy witnesses, namely, Qurdan Alj, the alleged

abductee ; :

and Mukhtjay All, the injured, have not been examined by the
rosecution: ;
P % 3s such, the prosecytion withheld its best evidence. It is well-

ttled pringj
Settied principle of lay hyy if the best piece of evidence is available and the
same is withhe]

d by a party, then it ig presumed that the party has some ill

motive behind non-production of such evidence. The alleged incident s stated
to have been taken Place on a road, byt police failed to associate any person
from the locality as witness. It is ap admitted position that none of two
abductees was recovered from the Possession of the appellant. Besides, as per
prosecution case, a police party headed Wahid Bux Lashari S.H.0. PS, Waggan
also reached the spot and ap encounter took place in between police party
and accused persons which lasted 20 t025 minutes but nobody from either

side sustained any injury. However, the said S.H.O in his statement has

deposed nothing about reaching the spot; chasing the accused and taking

place any such encounter on the alleged day. 1t may also be observed the co-
accused Mustoo @ Ghulam Mustafa has been acquitted by the trial Court of

the charge, vide impugned judgment, on the basis of same set of evidence.

8 It has now well-settled principle of law that the conviction must be

based on unimpeachable evidence and certainty of guilt and any doubt arising
in the prosecution case must be resolved in favour of the accused. In the
instant case, the evidence available on record are not of such a character

which could be relied upon to convict a person as the testimony of the
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with the contents
of F.IR, hence, in such case the benefit of doubt would go to

< :
the appellant. It is ajgq yey settled legal principle that for giving benefit of
doubt to an accused, there need not be a number of circumstances to prove
the Innocence of accused; eyen single circumstance creating reasonable doubt
is sufficient for the acquitta of an accused. As the prosecution has failed to

rove the guilt '
P SUITL against the appellant beyond any shadow of doubt, his

conviction cannot be maintaine

10. For what has been discussed above, the appeal is allowed and the
conviction and sentence awarded by the trial Court to the appellant vide
impugned judgment is set aside and the appellant/accused is acquitted of the
charge. He is directed to be released forthwith, if his custody is not required

by any other court in any other Crime/Offence.

11.  Above are the reasons of our short order, dated 05.12.2017, whereby

instant appeal was allowed.
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