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IN THE HIGH COURT OF SINDH AT KARACHI

FRA No. 24 of 2014

Mr, Nasir Hussain & others Appettant

Versus
Mr. Mumtaz Ati

AND

FRA No. 25 of 2014

"(
Mr. Mushtaq Hussain

Mr. Mumtaz Ali

Date of Hearine

Appetlant:

Respondent:

Versus

20.10.2017

Through Mr. Anwar Ahmed AdYocate

ThrouSh Atj Asghar, Advocate

t

JUDGMENT
Muhammad Shafi Siddiqui, J: These two appeats arising out of a

common ordar daled 14.7.2014 passed on identicat reasoning and

documents by the Additionat Rent Controtter, Ctifton Cantonment,

Karachi jn Rent Case Nos.52l2012 and 5312012 whereby the retationship

of Landlord and tenant between the appeLLants and respondent was held

to be in existence and as consequence whereof evicted appetlants from

the premises in questjon hence these appeats,

2. Brief facts are that the appelLants ctlmed to be in Possession of

demised premises since earty 80s. Appettants in this apPeal are niece

and nephews of respondent whereas the appeLtant in connected aPpeal

is a real brother of the respondent. They ctaimed to have occuPied the

premises since tong, ln the year 2012 two ejectment apPtications bearing

R.C. Nos.52l2012 and 53120'12 were fited by the respondent on the

ground of defautt. ln R.C. No,5212012 the atteged tenant was reat

brother and in RC No.53/2012 the atteged tenant were sons and daughter
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of his other reat brother. The parties recorded their evidence as to this

cruciat issue of relationship amongst them as being tenant and landlord

and after assigning reasons the appettants were evicted from the

demised premises as being tenant and defaulter. The issue no.'l as

framed by the Rent Controtter is as under:-

Whether there exists relotionship ol landlord ond
tenant between the porties or not?"

3. The Rent Controlter purely on the strength of a lease deed vide

registered "C" lease with Defence Housing Authority on consideration of

Fs.50,000/- held the respondent to be a tandtord and appettant as being

tenant. The Rent Controlter has assigned reason that there was no

comptaint against the registration of "C" lease in the name of Mumtaz

Ali, the respondent. Respondent has retied upon the cross examtnation

of one of the appettant who stated that he coutd not produce any

written document in respect of co-ownership wjth respondent Mumtaz

Ati in respect of 3'd ftoor of the demised premises. Based on the anatysis

as being the actuat owner as per record of Cantonment Board Ctifton in

MiLitary Land Office the appetlant stated to have committed a witlfut

defautt in the payment of rent, Atthough the answer of this issue is in

affirmative but the language of the issue as framed required it to be

answered in specific words since the issue whjch is framed is whether

there exists a relationship of tandl.ord and tenant between the parties or

not. Be that as it may, it is presumed that the Rent Controller held the

retationship between the parties as tandlord and tenant,

4. The appetlants on the other hand has heavily retied upon a

chequered history of litigatjon between them. The facts are that at one

point of time wife and children of respondent who is claiming to be the

owner fited a suit for possession and mesne profit in respect of the

property in question through Attorney Muhammad Tauseef Ali Hashmi

son of Mumtaz Ali, the respondent. Appe[ants further retied upon the

1

{

l



3

{

contents of cross examination to shov, that even eartier the resPondent

attempted to initiate proceedings under ttlegat Dispossession Act

treatjng them as atteged occupant and was also issued notices

accordingty. Counset has atso contended that there is nothing gtated in

the ejectment apPtications at att as to what rate of rent was fixed and

what is payabte now and it is onty in fiction that the appeltants were

heLd to be defaulter. The cross examination is atso silent insofar as the

payment of any rent at any rate and at any time is concerned'

5. I have heard the tearned Counsets and perused the materiat

avaitabte on record.

6. At the first, it is imperative to go through the evidence of the

parties which they have recorded in respect of the Pretiminary issue as

to the existence of retationship of tandtord and tenant. ln this regard the

cross examinatjon of respondent's attorney Muhammad Tauseef Ali

Hashmi who atso acted as Attorney of his mother when she filed suit for

possession as being owner, js important. The Attorney has admitted ln

his affidavit-in-evidence jn para'27 that he has not mentioned regarding

tetting out of 2nd and 3'd ftoors to the appeLtants. He has atso admitted

that he has not paid the ProPerty tax of 2nd and 3'd floors of the proPerty

in question. He further admitted that though he has not initiated

proceedings under ltlegat DisPossession Act however the fact remains

that a notice to initiate proceedings under ltlegat DisPossession Act was

issued on 28.1.20'12 just prior to fiting of rent case which apparentty in

terms of verificatjon ctause appeared to have been fited in Juty 2005' He

has aLso admitted the fact that Suit No.241120'12 was fited by Mst'

Nasreen and the Attorney himself and Fahim for possession in the Court

of Vth Senior CiviL Judge, Karachi (South) as being owner of the subject

property. lt is atso admitted by the Attorney, in repty to a question, that

the petitioners are ittegal occupants of 2nd and 3'd ftoors' ln the cross

examination of the appetlant Mushtaq Ahmed, a setf destructive

J



4

{

question was raised by the respondent's Counset that the app€ttant did

not raise any objection to the "famity s€tttement". This famity

setttement dectared alt three brothers as co-owners. Appetlant stated

that they had fited a suit before this Court in respect of the property in

question seeking dectaration that they are the co-owners. He admitted

that at the relevant time the property $/as liable to be transferred in the

name of one person and hence it was transferred in the name of Mumtaz

Ati, the respondent. ln repty to a question the appettant Mushtaq Ahmed

admitted the suggestion that on the basis of such forged documents (i.e.

famity setttement) Suit No. Nil./2011 was fil.ed, perhaps this forged

document an'sing out of a question that is put into the mouth of the

witness. Even if remotety and without prejudice to any body's case, that

document is considered to be a forged document that may not be a

crucjal fact to hotd the retationship of tandtord and tenant. 0n the basis

of these questions and answers the Rent Controtter went to hotd that

there could "only" be a retationship of tandlord and tenant. The Rent

Controtter ignored the fact that in the rent case throughout it was

neither shown at atl as to vvhat was the rate of rent that they were

inducted upon nor shown the current rent, yet the Rent Controtter on his

own fixed the "average rent" of one fLoor as Rs.30,000/- for a period of

three years and directed the appeltant to deposit arrears of rent

forthwith. This is just surmises and conjunctures that in fiction the

retationship was hetd and average rent for each ftoor was fixed as

Rs.30,000/..

7, The cause of action of the rent case js atso very significant which

for the convenience is reproduced as under:-

"25, That couse of action ocfiUed to the opplicant since

the occuponcy ol Flot in 1990, secondly when the

opponents storted interrupting in the motter ol shops,

thirdly when the applicants let their shops for rent to funk

Al Habib Ltd ond fourthly, when the opponent otong with
other relative liled suit belore the Honouroble High Court
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ol Sindh at Karachl ond is continue till the filing of

cap ti one d app I i cotio n."

8. The entire cause of action is sitent as to whether the appettants

haye committed any defautt at atl. Throughout the period, the

respondent and his famity members includjng wife and chitdren took

contrary actions. ln the year 2012 before fiLing the ejectment

appl,ication they treated the appetLant to be ittegal occupant and

attempted to initiate proceedings under lltegat Dispossession Act. The

wife and son of respondent then fited a suit for possession as suit

No.24112012. Although in the said suit they have stated that they were

inducted on nominal rent yet they fited a suit. The suit was fited by son

of respondent as mother's attorney. The same son acted again as

attorney of his father and fited rent case in the yeat 2012- ln rePty the

appettants filed written statement in Suit No.24112012 and stated that

the property was hetd as benami by respondent and if at att they

considered appetl.ants as their tenants then the jurisdiction has not been

exercised properly by fiting a suit. This statement by no stretch of

imagination amounts to conceding as far as retationshjP of tandtord and

tenant is concerned as it was without prejudice to their rights and it is

onty said on the basis of statement made in the ptaint. The titte in the

name of respondent in the shape of "C tease shoutd not atone went on to

prove that whosever occupies premjses of the atteged owner coutd onty

be a tenant and nothing else. He coutd neither be a licensee nor a

trespasser, lawfuI or ittegat occupant. The Rent Controtler has not

exptained as to what evidence is avaitabte to prove that his induction or

occupation in the premises is onty as a tenant and nothing etse.

9. Retiance has been ptaced on several cases which are discussed

and distinguished as under.

i. Tosodduq Hussoin vs. ,ltst. filuneer Fotima reported in 2011

5c R1744. lt was a case of sale agreement and the atteged
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tenant did not ptead specificalty the date and time as to how

and in what manner he was put in possession. This case is

distinguished in the sense that in the instant case the

respondent himsetf has took three modes to occupy the

premises, initiatty hotding as iltegat occupant and attempted to

initiate proceedings under lttegat Dispossession Act and then

fited a suit and then by fiting a rent case.

ln the instant matter the question before the Court is as to

what should the basjs of hol.ding a retationship of tandtord and

tenant between the parties and only a sate deed or a [ease

cannot demonstrate that whosever is in occupation other than

owner, coutd onty be treated as tenant.

ii. Ahmed Ali ys. Nasiruddin reported in PA 2OOg SC 453. lt

was a question of ownership that is being ctaimed in this

referred case whereas in the case in hand though Rent

Controtter was not obtiged to determine the titte of one who

was in occupation yet the retationship of landlord and tenant

is independent of any title. ln the reported case, as above, a

protection was sought under a sale agreement and possession

was not protected any by term of the sate agreement and his

induction to the premises prior to the atleged agreement of

alteged sate was of tenant which was considered and a

subsequent sate agreement coutd not atter this retationship.

iii. Shajorul lslom vs. hluhommad Siddiq reported ln PLD 2OO7

SC 45. ln this the occupant was not able to prove his

possession on his own right and no substantial orat or

documentary evidence was produced whereas in the instant

case the respondent himsetf eartier considered the appettant

as ittegal occupant hence a suit for possession was fited and

uttimately a rent case was filed.
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10. Retationship of tandlord and tenant being cruciat and

compticated one hence mere words of tandtord woutd not be

sufficient to discharge the onus. Mere fact that a person becomes

owner of property would nol ipso locto create relationship of

tandtord and tenant between the parties, ln absence of tenancy

agreement mere word of person possessing title documents of

premises r'n dispute that he had tet out premises to respondent is not

sufficient. Nothing on record avaitabte to suggest that appettant was

ever inducted as tenant by respondent nor there being any cogent

evidence to show that rent in respect of premises was being paid to

the respondent. Sate deed regarding disputed premises in favour of

atteged tandlord woutd not necessarily tead to conctusion that

retationship of tandtord and tenant existed between such vendee and

tenant.

11. The evidence i.e. avaitabte on record and three contrary

versions and the pteadings of the rent case wherein no amount of

rent was stated to be in existence or fixed and the cause of action

atone was enough to establjsh that the cause was not on account of

non-payment of any rent and it is onty on account of interference

caused by the appetlant in rentinS out shops to different individuats

that respondents furious to fite the ejectment apptication. I do not

approve the reasoning assigned by the Rent Controtter in deciding the

relationship of tandtord and tenant and accordingty the order is set

aside and the appeal was attowed with no order as to costs by a short

order dated 20.'10.2017. Above are the reasons for same.

(

>'lrl Judge
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