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IN THE HIGH COURT OF SINDH AT KARACHI

BEFORE:

Mr. Justice Muhammad Shafi Siddiqui

F.R.A. No. 18 of 2016

Essa lqbal
Versus

Kanwar Asad Sarfraz

AND

F.R.A. No. 19 of 7016

Mansoor lqbal
Ve rsu s

Kanwar Asad Sarfraz

Date of Hearing: 27.03.2018

Itppeltant: Through Mr. Abdut Qadir Khan Advocate

Respondent:

JUDGl,lENT

Muhammad Shafi Siddiqui, J.- These two connected FRAs are

arising out of Rent Cases No.27 and 28 of 2013 fited by two landlords/

appellants against tenant / respondent Kanwar Asad Sarfraz whrch rent

cases were dismissed vide impugned judgment dated 14.03.20'16 passed

by Additionat Controtler of Rents, Ctifton Cantonment. The pteadings of

the applications are atmost identical, therefore, by a common judgment

these are being disposed of.

Applicants / appetlants fited ejectment appLications under sectjon

17(2) and (4) of Cantonments Rent Restriction A,ct, 1963 pleading therein

that they have sent notice dated 01 .04.201 3 to the respondent/

opponent that they want to "take back" the premises in question and

that they (appettants) have decided to start their own business for thejr

chitdren and alteged, "now they are able to estabtish business for their
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bright future". The notice was not reptied, as ctaimed. The rate of rent

was Rs.34,500/- per month for each tenement and it is claimed that

they are tiable to make payment from 01 .03.2013 titt eviction at such

rate.

The apptication was contested on both the counts i.e. personal

requirement for the use of his sons and on defautt by the respondent. He

claimed to have issued cheque for the month of March 2013 bearing

No. 1019149 and 1019150 dated 16.03.2013 respectivety however when

the subsequent cheque of rent for the month of Aprit was refused, he

sent money order for the months of April and May and on its refusal by

the appet[ants / a ppticants respondent started depositing rent in MRC

No.44 and 45 of 201 3 respectively.

It is ctaimed by the respondent that the rent was deposrted w.e.f .

March 2013 as by that time they were of the view that the cheque for

the month of March 2013 was not encashed and they (appeltanrsl coutd

render him defaulter by not withdrawing the cheques, therefore the

entire amount w.e.f. March 2013 was deposited in the above MRCs. lt

was however subsequentty revealed that cheque for the month of March

was atso encashed later by the respondents hence it is ctaimed that this

was an additional payment towards rentaI dues which were to be

adjusted in future thereafter.

I have heard the learned counsel and perused the materiaI

available on record.

The 'personal use', as defined under Cantonment Rent Restriction

Act, has its timited scope than as provrded under sindh Rented premises

Ordinance, 1979 where its scope is widened by a definition provided rn

terms of section 2(g) where the .personal use, atso includes spouse, sons

and daughters. section 17(a)(a)(i) of Rent Restriction Act provides rhat a
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the Iand[ord in possession in case of a residentiat buitding if he requires

it in good faith for own occupation or for the occupation of any member

of his famity whereas 17(4)(b)(i) which relates to commercial buitding,

excludes the use and occupation of other famity members. The ,own

use' is neither defined in Rent Restriction Act, 1963 nor in Sindh Rented

Premises Ordinance, 1979. The Sindh Rented premises Ordinance, 1979

however provides a statutory meaning of,personal use,, which includes

use of the premises by owner thereof or his wife/husband, son or

daughter. 'PersonaI use" is not used in 17(4)(b)(i). Thus, the [anguage of

Section 17(4)(b)(i) of 1963 Act has its own interpretation and no

indulgence coutd be sought in terms of a definition provided under Sindh

Rented Premises Ordinance, 1979, which defines personal use in its

definition ctause in terms of Section 2(g).

In the case of Mrs. Noor Jehan Bi v. Muhammad yousaf reported in

2002 SCMR 1933 the Hon'bLe Supreme Court interpreting Sectjon

1a(a)(a)(i) and 14(4)(b)(i) provides as under:

"9. lt is importont to note that under sub-clouse (i), clause
(b), subsection (4) of section 17 of the Act, 1963 a
londlord / landlody competently can apply to the Controller
for an order directing the tenont to put him/her in
possession of the premises subject-matter of proceedings
if helshe requires it in good iaith for his/her own use in
the cose of commerciol building. At this very stoge, it is
importont to note thot conversely law givers in respect of
o residentiol building under section I @(o)(i) of the Act,
1963 have used expression thot helshe (londlord/ landlady)
requires it in good faith for his/her own occupotion or for
the occupotion of any member of his/her fomily, helshe
can apply to Controller for the ejectment of tenant.
Therefore, visible distinction in both the provisions is that
for commercial building tondlord or tondlody con only osk
for the ejectment of tenont from the building if he/she
requires it for her/his own use. Whereas in respect of
residential building such requirement con olso be put
forworded in respect other member of hislher t'omily
including the husband and son, etc. ln Block.s Law
Dictionory (7th Edition) ot page 1130 the word 'own' has
been defined as 'to hove or possess os property; to have
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legal title to', From the dictionary meaning of the word
'own' no other inference can be drown except thot
londlord / londlody can osk for ejectment of the commerciol
building for his/her own personal use without asking
ejectment of the tenont for the use of any other fomity
member in respect of commercial building under section
17(4)(b)(i) of the Act, 1963. Though such strict
interpretotion of the expression for ,own 

use, can cause
difficulty in some exceptional cases, but Court is bound to
interpret the law as it hos been legisloted and if there is
any omission, that cannot be supplied without any cogent
reoson. "

Mr. AbduL eadir Khan, learned counsel for the appettants, has

attempted to distinguish the above judgment by arguing that the

pteadings in the referred case of the Hon'bte supreme court is such that

\ from the very inception the premises was required for the sons and as

such the good faith was scored off white deciding the apptication

whereas the facts are different in the instant case as the appticants/

appellants have pteaded that they have decided to start their own

business folLowed by their chitdren,

I have minutely perqsed the pteadings as wetl as cross-

examination. Firstty in the .tegat notice it is mentioned that he

(appe[ants/appticants) have decided to start their own business for

their chitdren as the ch itdren were compettinq them

I

to arranqe their

business in this area. This was mentioned in paragraph 4 of the nottce. lt

was then fottowed by ejectmenl applications where the facts regarding

this notice were mentioned in par:agraph 6. ln paragraph 6 the pleadings

further hightighted the desire of the sons as it is mentioned that

appettants/applicants have decided to start their ownbusiness for t heirt
future.

Then in the aff.idavit-in:evidenqe same facts were mentioned. ln

the cross-examination the .4ppf icants/ appettants suggested certain
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questions where were fatal as far as demand in the apptication is

concerned. The counsel for the appt.icants has suggested that the shops

in question were required for the use of their chitdren. He has further

affirmed in evidence that in the present case he has stated that the

shops in questions are required for the use of the chitdren. The

witness / appticant later reptied that he has not mentioned as to for what

purpose shops in question were required for the use of the chitdren.

Lastty he has denied a negative suggestion that the shops in question are

not required for the use of the chitdren. Att these facts suggest that the

premises were required for the sons and not for tandlords/appettan ts and

since these are commercial premises, therefore, eviction orders cannot

be passed on an application where the tandtord has made a desire of its

use by his sons.

lnsofar as default is concerned, the opponent / respondent

originally handed over the cheque for the month of March 201 3, which

was not encashed until a cheque for the month of Aprir was refused

whereafter the money order was sent for the month of April and May.

Since the money order was refused the opponen t / respondent was

competled to deposit the rent in court. such facts are mentioned in the

written statement in paragraph 4 onwards.

A tentative rent order was passed on 02,01 .2014 and the evidence

was atso recorded. rt was then reatized by the Addr. Rent controtter that

additional cheque for the month of March 2013 was also encashed

Ieaving an additional. amount of monthty rent with the tandtords/

appetlants hence atI such rents which were deposited, in view of

additional amount being kept by the tandLords / a ppettants, are for the

fottowing months and deemed to have been deposited in advance, hence

not on[y the apptication under section 17(9) of Cantonments Rent

Restriction Act, i963 for striking of the defence for detayed payment of
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rent was dismissed but the main application met the same fate. The

Despite the above, the instant FRAs impugn onty order dismissing

the ejectment appLications and do not impugn an order whereby an

application for striking of defence was dismissed. The pteadings of these

appeals do not reveal, espegia[ty the prayer ctause, that the order

dismissing the application under section 17(9) of 1 963 Act was atso

chatlenged as it is stated that it was merged with the finat order. The

final order disposing of the main ejectment appLication, relying on the

evidence, reveals that an additionat amount of Rs.34,500/- for each

shop was tying with the appetta nts / tandtords which ought to be adjusted

hence rent that was deposited in compliance of order was in fact in

advance. lt was only a tentative rent order which was reconcited after

evidence.

ln view of the above, there appears to be no ittegatity or infirmity

in the impugned order passed.by learned Additionat Controtler of Rents

Ctifton. Resuttantly both First Rent Appeats are dismissed atong with

pending app[ications.

{ out"d: f. h 16 udge

question of encashment of cheque towards rent for the month of March

201 3 was not denied. Mr. Abdul Qadir Khan in his argument has atso

conceded that tater in the end of March or in the beginning of Aprit, said

cheque was encashed.
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