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l\4r. Javed l\4iandad Advocate for appellant

I\i1r. Zulifqar Ali Jatoi, Additionat p.c.

NAIMATULLAH PHULP OTO. J The present appeal is directed against the

Judgment dated 04.07.2019 passed by tearned Additionat Sessions Judge

lvlirwah in Sessions case No. 2411201|3 (State v. Niaz Muhammad) by which

appellant was convicted under Section 302(b) ppC and sentenced to death as

Tazir and he was directed to pay fine of Rs.100,0001 (One lac). ln case of

failure to pay fine amount, he was directed to suffer S.l for six months more. He

was also convicted for offence Under Section 404 ppC and sentenced for the

period of three years and also directed to pay fine of Rs. 25,OOO/_. ln case of

failure to pay fine amount, he was directed to suffer S.l for three months.

Appellant Niaz Muhammad was also directed to pay compensation of Rs.

10,00,000/- (Rupees ten tacs) to be paid to the legal heirs of deceased Waheed

Ali in terms of Section 544-A Cr..C. In case appellanuaccused fails to pay

compensation, the same shall be recovered as land revenue arrears as

provided under Section 544-4 Cr.p.C.
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2. Btiel facts rise to present appeal, as reflected in the judgment of

the Trial Court are reproduced as under:-

3. After usual investigation challan was submitted against the

accused for offences under Sections 302,404, 94 pp).

4. f tial Court framed charge against appellant at Niaz l\.4uhammad

Exh.2 under the above referred sections. Accused pleaded not guilty and

claimed to be tried.

5. ln order to substantiate the charge, prosecutjon had examined

nine (09) P.Ws, thereafter, prosecution side was closed.

6. Trial Court recorded statements of accused UiS 342 Cr.p.C at

Exh. 14 in which accused claimed false implicatjon in this case and denied the

prosecution allegations. Accused did not lead evidence in his defense and

declined to give statement on oath in disproof of prosecution allegations.

7. Ttial Court after hearing learned counsel for the parties and

assessment of the evidence, vide judgment dated 04.07.20.19, convicted and

sentenced the appellant, as stated above, hence this appeal. By this single

judgment we intend to decide appeal filed by the appellant as well as
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" The brief focts of the prosecution case as per

FIR qre that on 9. L2013 at 3.00 pm in a way leading towarcls

village Muhari in the land of Balam Khan Rajpar accused

Niaz Muhammad along with one un-iclentified person in

furtherance of their common object knowingly and

intentionally committed Satl-i-Amd of cleceased Lttaheed Ali,

son of complainant by causing him knife injuries ancl

dishonestly taken qwa, his motorcycle. ThereaJler,

complainant qppeared at PS and got registered present

F.IR. ''
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confirmation Reference as both arise out of the same judgment and requires

same appreciation of evidence

8. The facts of this case as well as evidence produced before trial

court find an elaborate mention in the judgment passed by trial Court and

therefore, the same may not be reproduced here so as to avoid duplication and

unnecessary repeatation.

9. Mr. Javed l\.4iandad Chandio learned advocate for appellant after

arguing the appeal at some length did not press the same on merits and stated

that death sentence may be converted to the imprisonment for life on the

ground that prosecution has failed to prove motive at trial and relied upon the

case of Nadeem Ramzan vs. The State 2O1B SCMR 149..

'10. Mr. Zulifqar Ali Jatoi Additional p.c argued that prosecution has

succeeded to prove its case, ocular evidence was corroborated by the medical

evidence. However, learned Additional p.G conceded to the contention of

learned advocate for appellanvaccused that motive has not been proved at trial

and recorded no objection in case death sentence is converted to the

imprisonment for life.

11. We have carefully heard learned advocate for the appellant and

learned Additional P.G and perused the evidence minutely.

12. lt is primary duty of the prosecution to prove its case against the

accused. For our satisfaction, we have perused the entire prosecutjon

evidence. As regards to the un-natural death of deceased, we agree with the

findings of the trial Court that deceased died his unnatural death as described

by the Medical Officer.
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Complainant Manik (pW-1) has deposed that deceased was his

son. On 09.01.2013 he along with his son left house on motorcycle and reached

at stop where they took tea. Complainant has further deposed that his

deceased son was using his motorcycle as taxi and in presence of complainant,

accused/appellant Niaz l\ruhammad along with unidentified person hired

motorcycle of the deceased and drove away on motorcycle. The motorcycle

was being driven by the deceased. Accused Niaz lvluhammad and one

unidentified person was sitting on rear seat of motorcycle . After some time the

son of complainant namely Hub Ali and nephew Zahid Ali came there and

complainant along with them went to village Balam Khan Rajper for the

business chatf of oil seed. They were visiting the agricultural land, where they

heard sound of motorcycle and heard cries of his son Waheed Ali. Complainant

along with above named witnesses went running there and saw one

unidentified person armed with mouser while accused Niaz Muhammad was

sitting at the chest of the son of the complainant and was causing him knife

blow at his neck. lncident was witnessed by the complainant and his witnesses.

They went near to the son of complainant and complainant along with p.Ws

saw that his son passed away in their presence. Complainant immediately

contacted the SHO concerned on his cellular phone and narrated him the

incident. After 20 minutes police came at the place of incident and shifted the

dead body of his deceased son to the hospital for post mortem examination.

After completion of the post mortem examination dead body was handed over

to the complainant. On the third day of incjdent he lodged FIR of the incident.

Complainant was cross examined by the defense counsel in which he denied

the suggestion that he was deposing falsely.

Hub Ali (P.W 2) was atso eye witness of the incident. He at6o

narrated the same facts and stated that incident was witnessed by him and he

had seen that Niaz Muhammad causing knife blows to the deceased but due to
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the far away he could not rescue his brother. He was also cross examined by

the defense counsel but nothing favourable to the accused came on record.

Case was investigated by Slp Ghulam Ali. He had inspected

place of wardat, recorded 16j Cr.p.C statements of p.Ws. He arrested accused

in presence of mashirs and recovered knife used by the accused in the

commission of murder of Waheed Ali and also recovered motorlcycle in

presence mashirs and prepared such mashirnama.

13. From the close scrutiny of prosecution evidence we are clear in

our mind that in the case in hand, we find that in absence of proof of assertive

motive, the cause of occurrence had remajned shrouded in mystery. ln the F.l.R

complainant has mentioned that appellant after commjtting the murder of

deceased drove away on his motorcycle. ln the evidence before the trjal Court

complainant regarding motive deposed that:-

" At about 3.0a pm when.we y)ere yisiling the agricultural

land, y,here i,e heard the sound of motorcycle aru) rhereafter

we also heerd a cry of my son li/aheed Ali and we came out awj
saw that one unitlentified accused atmed \a,ith mouser, while

accused Niaz Muhammad was on the chest of my son lyaheetl

Ali and Niaz Muhammad was given knife blows at his neck. I
had seen the i cidefit at lhe distance of abouf one acre. l{e
immediately reached near my son and found that his neck was

slaughtered and blood i,as oozing white both the accused

petsons run qway by laking the motorcycle of fiy soh and in

our prese ce my son passed away."

14. Prosecution has also examined another eye witness namely pW_2

Hub Ali who has also deposed about motive that on 09.01.2013 in their

presence accused Niaz lvluhammad and one unidentified person hired

motorcycle of his brother as taxi and in their presence they proceeded towards
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their way while this PW along with his father and cousin made to sit at hotel for

taking tea. Then at '11.30 a.m this PW along with his cousin and father

proceeded towards Kot Laloo to visit oil seeds crop of Wadero Balam Khan

Rajper, then at about 2.30 pm they heard sound of motorcycle and heard cry of

Waheed Ali . They came out and saw one unidentified person with mouser was

standing near his brother Waheed Ali while accused Niaz was on the chest of

his brother Waheed Ali. Niaz l\4uhammad was causing knife blows to Waheed

Ali on his neck and committed his murder. Due to fear they remained silent. The

accused persons after committing his murder dragged his body and thrown in

the oil seed crop and went on the motorcycle of deceased. Slp Ghulam Ali

lnvestigation Officer has also been examined by the prosecution. During

investigation, lnvestigation Otficer totally failed to interrogate/investigate the

appellanvaccused about the motive in the commission of offence. Learned

advocate for the appellant as well as Additional P.G argued that motive is

unclear from the record. From the above evidence, we have also come to the

conclusion that real cause of occurrence had remained shrouded in mystery

and this factor has put us to the caution in the matter of appellant's sentence of

death as held in the case of Nadeem Ramzan vs. The State ( 20.18 SCTVR 149).

Relevant para No.4 of the Judgment of Hon'ble Supreme Court of pakistan is

reproduced as under.

"We have ryecifically olenLled to the ientence oJ deuth

pasted dgainst the appellant and have notice.l in that context that

the motiye set up by the prosecution had not been estublished hy it-

lYhile dis.bsing the molfie pdrt of the cctse the lligh Court had

ob.\eryed that both lhe q,e-vime\ses had stuted ubout the dlleged

moliw dnd they had nd bcen cross-examined by the de/ence on

lhltt ospecl of the case and, thus, the olleged notive stooLl proved.

This approuch adoptetl by the lligh Curt has been.fbun.l by us to

be lAllaciout inatnLtch at; it had heefi clati/ied by this Cout t in the

case (t S. Mahmood Alun Shah y. The ,State (PLD 1987 Sa' 250)

thdt the yitlciple that a fact would be deem to be proyed if the

6



Cr Jai. Appea No. D -132 of2019
Cr. confirrnation case Na.D-a1 12019

witness st.tti/tg tuch Jicl futd nol been cro.ts-exantined regurding

the sume was o principle applicdble to ciyil cases and not to

criminal cdscs- ll was held that a cfifiinal case is to be tlecided on

the basis ol totalit! ol inpressions gdthercd /rom the

circunstances of lhe case and nol oi7 lhe ndrrow ground oJ cto.gs-

exdmintrlion ()r otherwise o;f a witness on a pdrticulur Jact ,\tated

by him. A similar yiew had already been expressed b! this Court in

thc case oj State v. Rab N4Paz and another (PLD 1974 SC 87)

v,herein it had been obseryed lhdt a crimituul case is to be decided

on lhe hasis o/ totality oal circ mstunce\ ond not on the basis ofa
.tingle elemol. We havc noticed thdt eren the inve.\tigatikg (tlicer

o/ lh4 ca.^e had.failed to collect ct y maleriql in lupport ol the

.tslerlccl moti|e. The ludy v,ho hud statcdly lillen nentully ill
becouse ol application of Tavecz an hu by Mst. Kdusdt Bibi

deceosed haLl nol eyen bee exdmined by the inrestigeting agency

not any inretitigation had heen conducted in thaf regdd. The

motive asse ed by the proseLlttion hud, thus, renainecl.fur Jiom

being prored- During the inycstigation a dagger had allegedly

becn recorered.fntm the cu.rtody of th! up])elkut bul it is udmitted

at dll hands that the recowrcd dugger was not stuti ed with bknLl

and, hence, the same clid not st.tnd connecled with the alleged

murdeL It ha.\ been held b1' this (bt1 in man)) (atet that il the

prolcculion asserl., at notit,e hut firilt; b prow lhe s.tme thcn.\uch

JAilure on the pd ol the protetLtiok may react ctgdinst a \ente ce

oJ death pussed ugainst 4 com)ict ot1 a cupitul churge arul a

referen.e in this rcspect may be made to the cuses of Ahfiad

Ntrwdz t. The State (2011 SCMR 593), lJtikhar Mehmood und

another r. Qaiset nikhar qnd others (2011 SCMR 1165),

It[uhammacl Mtmlaz y The State and unothet (2012 SCMR 267),

Muhammad lmran alias Asi/ \'. l'he State (2013 SCMR 782), Sahir

Hustain alias Sabri \,. The State (2013 S(;MR l5 51), Zee.yhun A.lzul

alios Shatli and unothcr r 'l'hc St/lte und dnothet (2013 S.MR

1602). Navecd qlias Needlt dntl othert v. The Stute ond othert

(2011 SCMII 1161) Muhammad Nctdeem Waqas .tnd anothet y.

The State (2011 S(:MR 1658), Muhammud ,4siJ r. Muhamnad

Akhtar and others (2A16 SCMR 2035) and Qaddan and others r.

The State (2017 SL MR 148). ]n the case in harul y,e.find that in the

ahsence o/ proof of the arserted motire the real cause of
occurrence had remained shrouded ik mystery and this /Acbt hds
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death ".

15. ln our considered view, ocular evidence was corroborated by the

medical evidence. The occurrence had taken place in broad day light and FIR

in respect of the same had been lodged wherein appellant was nominated as

sole perpetrator of the alleged murder. Delay in lodging of the FIR has been

fully explained. The consistent ocular account furnished by above named eye

witnesses had received full support from medical evidence in as much the date

and time of occurrence, the weapon used and locale of the injuries stated by

the eye witnesses had also been confirmed by the medical evidence. We have

come to the conclusion regarding guilt of the abovenamed appeltant having

been established to the hilt and upon our own independent evaluation of the

evidence we have not been able to take a view of the matter different taken by

the trial Court. Most important cjrcumstance in the case is that motorcycle of the

deceased was recovered from the possession of accused Niaz lvluhammad on

15.01.2013 in presence of the private mashirs. l\,4otive as set up by the

prosecution in the FIR has also not been established at trial. Law is setfled by

now that if prosecution asserts the motive but fails to prove the same, then such

failure on the part of prosecution may let against the sentence of death passed

by the trial Court and reference in this respect may be made to the recent

judgment of Hon'ble Supreme Court n the case of MsL Nazia war v. The

State and others (2018 SCMR 911). Relevant paragraph is reproduced as

u nder

against lhe appellanl and haye oticed in that context that the

motive set up by the prosecution had rcmained.far ftom being

establishe.l. .According to the FIR as \rell as the statement of the

cothplainant the fiotive was based upon borrowing ofa sum of Rs.

5,000/- by the appellant from the deceased and on the issue of
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fepaymehl of that loan a heated exchange had taken place between

the appella t and the deceased. Mst. Sadiqa Bibi complahaht

(PW2) \9at the only witness ptoduced by the prosecution

regarding the allegecl moti'e but in her deposition made before the

trial court the complainant had admitted that the appellant and the

deceased were on very good andfriefidly terms, no date or time of
boffowing of the relevant amount by the appellant floh the

deceased had been specified by the cofiplainant, the complainakt

v,as nol prese t y,he the money had been botowed by the

appellant from the deceased, no date, time or place of the

altercalion taking ploce bef,reen the appellant and the deceased

over repayment ofthe borrowed amount had bee speciJied by the

complainant and admiiedly the complaina t was not present when

the said altercation had taken place. In these cbcuhxstances it is

q ite obyious to me that the motive asserted by the prosecutio

had remalhed utterly unproved. The kN is settled by no1,1) thctt if
the prosecutiofi asserts a motire but fails to ptow the same then

such failure on the pa o.f the prosecution may react against a

sentence of death passed against a convict on he charge of
murder and a rcference in this respect may be made to the cqses of
Ahmad Nqwaz v. The State (2011 SCMR 593). Ifiikhar Mehnood

and dnother v. Qaiser lfikhar and others (2011 SCMR 1165),

Muhammad Mufitaz r. The Stute and anothet (2012 SCMR 267),

Muhammqd lmran alias Asifv. The State (2013 SCMR 782), Sabir

Hussain aliar Sabri v. The State (201j SCMR 1554), keshan

AJ,al alias Shani ahd another y. The State and another (2013

SCMR 1602), Nayeed alias Needu qnd others t. The State and

othen (2011 SCMR 1164), Muhammad Nadeem l;f/aqas and

anothet \,. The State (2014 SCMR 1658), Muhammad Asif t.
Muhamnad,|khtar and others (2016 SCMR 2035) and Qaddan

and others v. The State QAIT SCMR 118). Aftet going through the

entire record oflhe case fiom coyer to cover and after attending to

dfferent aspects ofthis cxe I have found thqt although it is proyed

beyond doubt that the appellant \ras responsible _/bt lhe murder of
the deceased yet the story of the prosecution has many inherent

obscurities ingtained therein. It is intriguing as to rrhy the

appellant y,ould bring her four months old baby-boy to the spot

and put the baby-boy on the loor a d then stafi belabouring the

deceased with a dagger in order to kill her. I have, thus,
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entertained no fianner of doubt that the real cause of occuffence

was something diffeteht ,,rhich had been completely suppressed by

both the parties to the case and that real cause of occurrence had

remained shrouded in mystery. Such circumstances of this case

ha|e put the to caution in the matter of the appellant,s sentence

and i the peculiar circufistances of the case I ha|e decided to

rtilhhold the sentence of death passed against Ihe appellant."

14. ln the view of above discussion, this Criminal Jail Appeal

No. D-132 of 2019 is dismissed to the extent of AppellanE, conviction for

offence under Section 302(b), PpC, but the same is parfly allowed to the

extent of death sentence, which is reduced to the imprisonment for life.

However, sentence of fine imposed by the trial Court was erroneous and the

same is not sustainable under the law. Appellant is ordered to pay compensation

of Rs.10,00,000L (Rupees ten lac) to be paid to the legal heirs of the deceased in

terms of Section 544-4 Cr.P.C, as directed by the trial Court while other

sentences awarded to the appellant by the trial Court, shall remain intact. The

benefit of Section 382-B Cr.P.C shall be extended to the appellant. Confirmation

Reference No.D-07 of 20,19 made by the trial Court for confirmation of death

sentence is answered in the NEGATIVE and death sentence is NOT

CONFIRMED.

JUDGE

l0

JUDGE


