\ ORDER-SHEET | 7'7
N THE HIGH COURT OF SINDH, CIRCUIT COURT LARKANA

Before: Mr. Zafar Ahmed Rajput-J &
Mr. Muhammad Iqbal Kalhoro-J.

Criminal Appeal No.D-65 of 2015
~nal Appeal No.D-65 of 2015

Abid Hussain son of Allah Dino Dahote
(Mow confined in Central Prison, Larkana)
Vis,

........ Appellant.
ey 45
the State = .-~~~ ... Respondent.

oo '
v Habibullah G. Ghouri, Advocate for the appellant.
Mr. Khadim Hussain Khooharo, DPG for the State.

Criminal Appeal No.D-66 of 2015

Ahimed Bux son of Nooruddin Dahote,
R/0. Taqi Shah Muhalla Badah Town, taluka Dokir, district Larkana.
; e Appellant.
' Vis. .
The State : R Respondent.

Mr. Ahsan Ahmed Quraishi, Advocate for the appellant.
Mr. Khadim Hussain Khooharo, DPG for the State. -

"Crimillé\rl’\ppéal No.D-67 of 2015

Ali Nawaz son of Fateh Muhammad Khoso, et
r/o. Village Mohammad Khan Khoso Talukar Mehar, District Dadu.
' ' . 25 AT ------ Appellants.
| Vis. N e
“The State -------. Respondent.

W. Habibullah @, Ghouri, Advocate for the appellant.
Mr. Khadim Hussain Khooharo, DPG for the State.‘

Criminal Appeal No.D-70 of 2015

3 1. Abdul Ghani son of Nasrullah Dahot’

2. Rustam son of Shahabuddin Jhatial

*Hoth resident of Badah, taluka Dok, district larkana -~ . Appeliants.

Vis.
: _ ------- Respondent.
The Stale

| vt i Dahar, Advoc .hc ap'pellanl:;.
M Akbar Ali Dahar, Advocate for t © appollants:
r-;n-: Khadim Hussain Khooharo, DPG for the Stale.

N\
Lc._.._—_-a

Scanned with CamScanner


https://v3.camscanner.com/user/download

Criminal Appeal No.D-71 of 2015

) Allah W,
pnani Bux @@ AaAssayo son of All
1
[aquat son of Muhammad Ramzan KI‘m‘edehlo Khoso

|, jesident of Village Lal Khan Khoso, Taluka Mehar, District Dad
c du

ve, Appellants.

N e
....... Respondent.

P1 pabmllah G Ghouri, Advocate for the appellant,

| octim Hus sain Khooharo,
- . DPG for the State.

- uy-;»rlf]yr_lu_r?;/ﬂwz

JUDGMENT.

rmhwnmnn’ Igbal Kalhoro-J: By this common Judgment, all the captioned
appeals are disposed off in the terms as stated herein below. These appeals

Lave been filed by the appellants against the impugned Judgment passed by
camed Anti-Terrorism  Court, Larkana in  Special Case No.01/2014
(siale Vs, Dhani Bux and others) regislered against the appellants for the
offences under sections 302,324,353,148, 149 PPC r/w section 7 (a) and (b)

ATA, 1997 bearing Cnme No, 20 of 2010 at Police Station Badeh District
Laikang, whereby the appellants have been conwcled for. thé offences
mmr—é)l“ under section 7 (a) of Antl- Terrorism Act 1997 r/w sections

w 02 149 PPC and senlenced to undergo imprisonment for life ‘with fine of
. 00.000/-, in domult of which to suffer simple |mpnsonmenl for six months
more. The appellants have also been convicled under section 7(b) of the

st~ Terrorism Act, 1997 riw section 324 PPC to suffer RI for 10 years.

2. The facls of the ca'sc show that instant F.I.R was registered on
962 2010 al 0730 hours by the SIP/SHO Bashir Ahemd: of Police Station
' Thariri Muhabat, District Dadu on behalf of the State alleging therein lhat dn
fhe directions of high-ups to arrest accused Anwar Khoso who was
- proclaimed ofrr'nder carrying head money, he along with pohcc of different

~Polize Stations of district Dadu conducted raid on his -house situated in

Tagi Shah Muhalla Bqdch cnly within jurisdiction of Police Station Badeh
vhere the dppcﬂalﬂs duly armed with dlfferent weapons alongwnlh said
dacoit Awar were .p'cscnt and as soon as (hey saw (he Police they s slarted
fmng upon  them. ln' relaliation, Police also fired. 'Dur'ing encounter

PCAbbass Al was nuudmul by (he «'PIJO”"“‘ Ali quaz Khoso and
M/l'/‘)
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nwhile accused Anwar Khoso o Seape
]

d from the spot after taki ‘ C? ()
s alter taking offici
cpG of the PG Abbas. After sometime all the g official

appellants surrendered before
e Polico and were duly arrested. From their posse

ssion different weapons
wete recovered. Such Memo of

arrest and recovery was prepared and
jppefiant alongwith recovered weapons were brought at P.S, Badeh where
Jhove stated IF 1.R was registered against the appellants and additionally the

[ & >
i1 Re undet 13 (d) Arms Ordinance were also registered against them for
}‘|,1_,,(\:.¢;i|\g| unlicensed weapons,

% )

Afler usual investigation, Police .,.ubmilled challan before the
il | ot Anti-Terrorism Larkana, where in res sponse to the formal
P e the appellants pleaded not guilty, hence prosecution in support of its
=0 examined as many as eight witnesses, who are PC-Wazir Ali at Ex-13,
cIp/SHO-Bashir - Ahmed, complainant at Ex.14, SIP- Khalid Hussain
W Ex 15 lnapoolor Nazir Ahmed al Ex.17, Inspector Muhammad Ibrahim
at Ex.19, Dr. Abdul Ghaffar, Medical Officer at EX'ZO SIP/O- Ali Muhammad
<pomio at Ex.21 and Ali Nawaz, Tapedar at Ex.22. These wﬂnesseg have
produced all the relevant prosecution documents in their respective evidence
which include F.I.Rs, dlfferent Mémos, sketch of p|ece of incident and Medico
lrgal cerlificates ete. /\ﬂer the prooecu{ion ‘closed its side, the statements of
the ,appendnls under section 342 Cr.PC were recorded in whlch they have

denierd the pr0°ecut|on case, However

they have - neither examined
thems olvo" on oath nor produced any witness in their defense. At the

_Snv sion of trial the appellants were found guilty and were convicted
‘"‘:a-wévm the |mpugned judgment in the terms as -stated above. Being

aqgneved by the said }udgment the appe\\ants have ‘filed the captioned
appedl, lcupectwely

A Mr Hablbullah G. Ghouri, Advocate for the appe\lants Dham
Bux @ Allah Wasayo Liaquat Khoso,  Ali Nawaz and Abid Hussain,

Mr. Ahsan Ahmed ‘Quralshlv, “Advocate for appellant Ahmed Bux and
Mr. Ali Akbar Dahar Advocate for the appellants Abdul Ghani and Rustam

namly argued that entire prosecution case was full of contradictions and

doubts; that proseculion had miserably failed to establish charge against the
appe ||nnt that dllhough the raid was conducted by the Police of dlstnctl
Dac within the ]urmcluctlon of Dlslnct Lakana but ho such enlry was kept at
he relevant Pohcn Shhon nar any prlor permlssmn in this regard was oought
0l mlnun.mon was gwen {o police station concerned hefore conducting the
raid on the house of accused Anwar Khoso; that place of incident was thickly
populated area bul no one was associated by. the prosccuvtion to witne

nest of the appellants and-recovery of weapons; that there were material

Al

¥
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contradictions in the evidenco of the

prosecution wit
; Nesses maki 6 case
s donbtiul; that ; — 1AaKing the case
highly do - that although i was alleged that encounter |
( NG er took pl

’ ace for
accusced Anwar but sty

ntfcient time inside the house of

| angely no one gof
a sole bullet received by the pc.
that Memo of place of incident showed th

any scrateh orinjury except
Abbas Alj:
at no marks of bullets fired from

able inside the house of accused Anw.
that vecape of accused Anw

sither side were  avail
ar Khoso/

ar was myslerious as it was unclear as to how

he hom the 07 feet high wall escaped unscathed in presence of heavy
machinery of Police; that neither the empties nor the weapons recovered
[ S rec

ants allegedly were sealed at the spot or sent to the Forensic
#.pett for the opinion; that there wa

from the appell

S No previous criminal record of the
appellants 1o even prima facie suggest that they were criminals; that in the

cvidence it had come on record that in the said house ladies and children
were also present but strangely in the entire prosecution case their presence
was not-marked or shown; that the prosecution case suggested  that
deceased was fired at from the distance of 10/ 13 feet, but the Medico-legal
Officer in' his cross-examination had slated that the distance from which the
deceased was filed at was about more than 100 meters; that PW-4 Nazir
phmed (Ex.17) in his deposition stated that fire of dacoit Anwar‘Khoso,
who had escaped, hagl hit PC-Abbas which was contradictory lo the claim of
oihor withesses-who stated that appellant Ali ‘Nawaz had fired on deceased
Police Conslable; that 1.0 of the case ha«nély SIP-Ali Muhammad Soomro
(C+.21) had admilled ih his evidence th'at. there were no marks of bullets on
Ac walls, doors or windoWs of the house and'further he had not recovered -
any empty fired by the accused; that evidence of |.O indicated that from the -
place of incident the blood stained earth of deceased PC-Abbas Ali was '
taken and sealed in the plastic bottle but report of the Chemical Examiner
(Ex.—21—A) showed that-the blood stained earth was received there in an.
emply cigarette pocket of Gold Leaf. Learned counsel lastly relied upon the
case law reported in | 2012 SCMR 428 in support of -their_cohtcntions and
pleaded that as the prosecution case Was full of contradictions, appellants be

given benefit thereof and be acquilled‘.‘

o Mr. Khadim Hussain -Khooharo, DPG for the State could not
conlioverl the above submissions of. learned defence counsel and candidly
conceded that there were major contradictions in the prosecution case.

He in the circumstances did not support the impugned Judgment.

6 We have considered the submissions of the parties and have
perused the entire record including the case law. The entire prosecution case

i based on the evidence of police officials which appear to be full of

3
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adictions and discropancios .
conh lepancios. The Police of soveral

Police Stations
an ¢ N
(aided the house ol Anwar Khoso he ’

e alloged dacoit, inside of which the
cncounter tovkeplace.The appellants and the Police from the dist
0 » dis

ach other, nonethelos
injuty which is simply unbelievable, The pros

. ance of
hardly 10720 leel were firing on e

§ o one recaived any
ecution case in respect of death
of decoased PC-Abbas Al is that he was fired at by appellant Ali Nawaz from
{he distance of about 13 feet, Tapedar (Ex-22),

who by refereeing to the
ckeleh planof place of incident, has

also deposed that the deceased was

fired al from the distance of 13 feet, but contrary to all that, the evidence of

Medico Legal officer at Ex.20 is suggestive of the fact that the deceased was

¢ fired al from the distance of about 100 meters. Although the complainant

pnamely SIPISHO Bashir Ahmed (Ex.14) and PW-Khalid Hussain(Fx. 15) in
their depositions have alleged that the appellant Ali Nawaz had fired at
deceased PG-Abbas Ali as a result of which he had died, but PW-Nazir
Ahmed (Ex.17), who is also an eye witness, has stated that PC-Abbas Ali
had died due to fire made liy dccused Anwar Khoso. Wé have also noted
thal escape of accused Anwar Khoso for whose arrest the entire operation
was pl;mned by Police of District’ Dadu had_ escaped in nlyélerious

circumstances. When ' the encounter started, vaCCused Anwar Khoso was

inside the house which was surrounded by the heavy contingent of Police :

officials but strangely he after taking official rifle of PC-Abbas Ali disappéared
very -easily without any trace of him. The witnesses have not given any

details as to whether he had escaped by scaling .over the wall or from the

main entrance or through any other mode or manner. His unscathed escape -

irom the spat in presence of heavy machinery 6f Police creates doubt over
{he manner the incident is described by the prosecution to have taken place.
The skelch prepared by the Tapedar (Ex;22-A) and the evidence of all the
prosceution vitnesses indicale that accused and Police were very near to
each olher when alleged encounter started but surprisingly neither of them
nor the Qva!ls, doors, .wind.oyvs'etc. of .‘the-ImL'Jse'recleived any bullet marks to

even prima facie support the narrative of the encounter. -

7 The 1.0 has stated in his deposition that he had sealed the

hlood stained earth taken from the spot in a plastic bottle but his assertion

has been belied by the very report of the Chemical Examiner which shows

that it was received there in a cigarette pocket of Gold Leal. The 1.0 has
further admilted that he had not secured any emply fired by the accused. The
weapons allegedly recovered from the spot were neither sealed nor sent to
Ballistic Expert lo'establish that the same were funclioning and used at the

fime of alleged incident and the bullets secured form thebpol were fired from
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esence of ladies and
P ‘ children inside the house but in none of th
1]

Jocuments prepared by the prosecution th
. the onire b . eir presence is mentioned or
matked, the entire prosecution is silent over the fact as
" ot o aleged | ct as to what happened to
(hem afte afleged encounter. It is also admitted position that alth
lleqed blood-slained e houoh e
alleq sle earth secured from the spol was sent for chemical
S 2mica
avamination but no sample of blood of deceased PC-Abbas Ali was secured
' ds S ne
for malching purpose and in absence of which, the chemical report of blood
~ample is inconsequential. Although, as per prosecution case, PC-Abbas Ali
o, » ao
was murdered in the house of accused Anwar Khoso, but very strangely
neither the memo of his dead body nor the inq'uest report was prepared
therein. These two documents are shown lo have been prepared in the
hospital, which leads to a suspicion over the death of PC-Abbas Ali inside the |
house. We were also informed in the course of arguments that in cases
registered under section 13 (d) Arms Ordinance, the appellants have been

acquilted.

8. ‘ After considering all ,th‘é above facts and eircumstances,
we are of the view that learned  DPG has fairly and rightly not supported the
impugned Judgment It is a well settled principle of law that to give a benefit
of doubt to an (|ccuoed the multiple circumstances creatlng doubt are not
nccu sary, if there is a single circumstance . which creates a reasonable
doubt in the prudent mind, the beneflt whereof has to be extended to the
A accused not as a matter of grace but as a matter of Tight. In'the case in hand
TP o5 discussed al)ove the proaccutlon has failed even to establish hqppgnlng
of alleged encounter at the relevant tlme InSIde the house o_f,accused Anwar A

Khoso. Wc thercfore extend beneflt of doubt to t'he appellants and acquit

them of the charge thcy are booked in. Resultantly the impugned Judgment

s set-aside and the appeals are allowed.

for our short Order dated 27. 10.2016

7. These are the reasons
whereby we allowed the appeals and- ordered to release all the af pellants
forthwith if nol required in any other custody case. PY,’
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