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INTHETHGH COURT OF SINDIH, CIRCUIT COURT, LARKANA
Crl Janl Appeal Noo D02 of 2014
ol ol .\N\wll No. [)-03 of 2014

Date of hearing, Order with Signature of Judge

Present:
Mr. Justice Zafar Ahmed Rajpul.
M. Justice Muhamimad Igbal Mahar.

1. Abdul Latif Unar.
2, Gulab Junejo.
.......... Appellants
Versus
The State. v Respondent.

Mr. Ajjaz Ahmed Bhatti, Advocate for the appellant Abdul Latif.
Mr. Rasool Bux Soomro, Advocate for appellant Gulab Junejo.
Mr. Sardar Ali Rizvi, A.P.G.

Date of hearing;: 06.09.2010.
Date of Judgment: 06.09.2010.

JUDGMENT

Muhammad Igbal Mahar, J-. By this common judgment, we propose to

dispose of above captioned two criminal appeals, as the both are arising,

out of the same crime and the same judgment.

2. The above named appellants, through instant appeals have
challenged the judgment dated 08.01.2014 passed by learned Judee,
Anti-Terrorism Courl, Larkana, in Special Case No.19/2012, emanaling,
from Crime No. 47/2012 of P.S Ratodero, District Larkana, for offences
punishable under Sections 302, 427, 404, 148, 149 P.P.C rcead with Section
7 (@) of the Anti-Terrorism Act, 1997, whereby they and proclaimed

offenders Ghulam Nabi Jatt and Hussain Juncjo have been convicted
and sentenced as under:
(a)  Toroffence punishable under Section 302 read with Section 119

PPC to suffer imprisonment for lile and to pay 126.50,000/ -,
cach as compensation to be paid to legal heirs of deceased and
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i case of defauldt in payment of compen wition, they <hall ot

further S 1Hor <o months more

(1) For offence punishable under Section 427 read with Section 119
PP C 1o aaffer mprisonme nt for two years with hin \
W 5000/- cach and incase of defoultin payment of tine furt

sutter S1Hor three months more,

() For offence punishable under Section 404 read with Section 110
PP.C o sulfer R for three years and pay fine of 1255000
cach and m case of default of payment of fine to suffer S0 (o

one month more;

(d)y  Forollence punishable under Section 148 PPC 1o suffer 11 for
Lwo years,

() For offence punishable under Section 7 (a) of the Ann
Fervorism Act, 1997, to suller imprisonment for life with tine of
Rs.50,000/- cach and in case of default in payment of fine, to
suffer further S0 for six months more,

All the sentences were ordered to run concurrently and benefit ol

Section 382_;1» Cr.P.C.was extended in favor of the appellants.

3. Briefly, the case of prosecution is that, on 20.02.2012 SIP
Imamuddin Chandio, SHO, .S Ratodero along with his subordinates,
namely, PC Zameer Hussain Mahar, PC Decdar Ali, PC Ghulam Rasool
and driver H.C Mashooque Ali left S, for patrolling vide entry No. 18
and when at 2100 hours reached al link road leading from Khairo-dero
to Lashari near Garhi Harsa diversion, saw six armed persons in the
light of Vehicle whose faces were opened. Out of them three persons
were having Kalashnikovs in their hands, while two were with pistols

and one was having repeater gun. The culprits on sceing the police

%)

party started indiscriminating firing upon them with intention
commit murder, The police parly also returned the same. Mcanwhile,
complainant informed the situation to Police-Control through wireless

During encounter P.C Zameer Hussain Mahar received five-arm injurics

and fell down on the ground and encounter continued tor aboul
minutes, ultimately the culprits by taking advantage of darkness fled

away. PC Zameer Hussain died on the spol. The police party found that

the official walky-talky of  P.C Zameer Hussain and his mobile phone
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sebawvere missing Inothe meantime, other police force rea hed at

scene of offence, who followed the culprits. The complainant along, with
his staff brought the dead body of P.C Zameer Hussain to Hospital and
Joaving it there, he went to police station where he lodged the report to

the above effect, on behalf of the State.

1. The Police atter completing usual investigation submitted challan
The Teared trial Court after observing, all legal formalities framed (he
charge against appellants, who did not plead guilty and opted to face
the trial. Prosccution in order to prove its case examined following

wilnesses:

PW-T, Dr. Akhtiar Ali at I'x. 14, who produced  police letter and
postmortem report of deceased at 1xc14-A and B

PW-2, Sajjad Ahmed (Tapedar) at Ix.15, who produced sketch of place
of vardat at Ex.15-A to 15-C.

PW-3, I'C/Mashir Ghulam Abbas at Ex.16, who produced mashirnama
of arrest of accused Abdul Latif at Ex.16-A.

PW-4, Muhammad Ameen at Ix.17.

PW-5, Complainant SII’ Imamuddin Chandio at Ex.18, who produced
LI at Exc I8-A, letter No. 1102 of SSIP Larkana for constitution of 11T at
Lix.18-1 and roznamcha entry No. 18 at Ex.18-C.

PW-6, SIP Uris IKKhan Jatoi at Ex.23, who produced mashirnama of arrest
of accused Abdul Latif and recovery of pistol from his possession al
I:x.23-A, mashirmama of identilication of accused Abdul Fatif at Ex 231,

PW-7, PC/Mashir Nisar Ahmed at Iix.25.

PwW-8, PC/ Deedar Ali at Iix.26, who produced mashirnama  of
inspection of dead body of deceased at Ex.26-A, inquest report at Iy 26-

B, Receipt at 1x.20-C, mashirnama of place of incident at Ex20-1),

mashirnama of inspection of police Mobile at Lx.26-L.
PW-9, PC/ Mashooque Ali at 1ix.28.

PW-10, H.C Bagh Al at I:x29, who produced mashimamae ol
identification of accused Gulab at Ex.29-A, mashirnama of arrest ol
accused Gulab at 1x.29-1, mashirnama of recovery of walky-talky at
I'x.29-C, allested photocopy of mashirnama of arrest of accused Gulab

3Lk
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and recovery from him at 1:x.29-D.
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PW-11, SIP Mumtaz Al imvestigation ofticer at Ex.30.
PW-12, SIP Magsood Ahmed, investigation officer at Ex.31.

W23, Javed Hyvder, Civil Judge and Judicial Magistrate at Ex.31, who
produced lod CrPLC statement of PW Ghulam Rasool at Ex34-A, 161
CrP.C statement of PW Deedar Ali at Ex.34-B, 164 Cr.P.C statement of
"W Mashoogue Ali at Ex.34-C.

5 Thercafter, learmmed DDPP closed  the  prosecution side  vide
statement at Ex.35. The statements of appellants were recorded undes
Section 342 Cr.P.C. at Ex. 36 & 37, whereby they denied the allegations
and  claimed  their imnocence. However  neither  they  examined
themselves on vath under Section 340 (2) Cr.P.C, nor examined any
witness in their defence. The learned DDPP filed an application under
Section 540 Cr.P.C for recalling of PWs SIP Imamuddin and SIP Uris
Khan Jatoi and ultimately SIP Uris Khan Jatoi was examined at Ex.39,
who produced chemical report at Ex.39-A, letter No.2212-16 issued by
SSP Larkana for constitution of J.LT at Ex.39-B, Ballistic report af x5
C. Then learned DDPP again closed the prosecution side, vide his

statement at Ex.10.

0. After hearing the learned counsel for the appellants, learncd
DDPP and considering the material available on record, the learned tria

Court passed impugned judgiment.

7. Learned counsel for the appellants contended that the impugned
judgment passed by learned Special Judge Anti Terrorism Cort
Larkana is against the law; that the identification ot accused persons on
headlight of vehicle at night time is a weak piece of evidence; that
neither the names of the appellants nor descriptions of the culprits were
given by the complainant and PWs in their respective FIR and 1:1
Cr.PP.C statements. He further contended that no identification para.ie
was held before the Magistrate; that the identification parade held
before the Investigating Officer has no value. He also added that for the
first time on 17.4.2012 names of the accused were disclosed by Ali Gohar
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md Nahammad Ameen i their 1610 Cr ' C statements recorded alfe
thant 50 dave of the alleped inaident but it s made clear that hotly th
persons were not cited as witnesses in F.LR. He further submitted that
W Mashooque AN, the dreiver of Police Mobile who was all along, with
complainant did not identify the accused in Court at the time of his
cramination. Learned counsel further added that Uris Khan, the second
Investigating Officer of the case was declared hostile by learned DD,
therefore, his evidence cannot be used against the appellants. Fle lastly
urged that the prosecution has failed (o prove ils case dgainsl Ui
appellants beyond any shadow of doubt, therefore they are entitied o
the ﬂ(([lli”i’i]. In Sllpp(')]'l of his m'j’,“lntjl”h' the l(‘dl'ﬂ(’(] counsel rehed
upon the case of Muhanmad Aanir V. The State (2001 YLR 1540),
Mudhemmmad Klnr Vo The: Stale (1998 SCMR 570) and Sirag-l-FHug Ve
Stale (2008 SCMR 302).

a As against above, learned A PG, submitted  that all e
prozecation witnesses have fully supported the case ol prosecution
which is corroborated by medical evidence and recovery of crime

weapons and by two private witnesses, therefore the appellants were

rightly convicted by learned Special Judge.

9. We have heard the learned counsel (or the appellants, Jearned
A.P.G.and have gone through the material available on record minutely
and have also examined the case-law, cited by the learned counsel tor

the appellants,

10.  Perusal of record reflects that the FIR neither contain the names,
requisite detail qua identification of accused nor their descriptions

sufficient detail hence the omission so made was fatal towards the
prosecution case, particularly when the accused persons after therr
arrest were not put Lo identification parade nor it was claimed by any ol
the witnesses that the appellants were known lo them previously. in
these circumstances non holding of the identification parade was fatal to

the prosecution. In this regard we are fortitied by the decision in o
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e ol Danal Bowpdd andd anotlier Vo The Stale (1992 SCMR 196), 1w ach
has been held by Honourable Supreme Courl that when acouaed e
harged i FIR and Statements u/« 161 Ce 1.0 by the deseription of the

stature, their identification mea formal parade was must

11 Itis pertinent to mention here that identification parade 5 not
only, preferred and approved method of identification ol «u el
Court butis also requirement of the police Rule as well, Rule 26 52 ol ti
police Rule 1934 is explicit in this regard. Under Sub rule (1) thereof i
has been provide that the Rules shall be strictly observed in confronting,
arrested suspects with such witnesses, who claim o be able Lo identio
them and under Rule 1(c) it is has been made obligatory for the police
officers o arrange for identification parade of suspects soon after thei
arrest. Sub Rule (2) further provide that though, it is not duty of offico
conducting them or of the independent withess to record statement or
cross examine cither suspects or inlvnlif_\riny, witnesses yel thev should
be requested lo‘:]m'stion the latter as to other circumstances in which
they saw the suspects whom they claim to identify. As stated above,
the instant case since the appellants were not put to identification
parade before learned Magistrate, therefore ocular evidence was of no

help to prosecution.

2. Wmay further be observed that the alleged incident took place at
2100 hours, pitch dark hours of the night, and source of identification of
the culprits is shown as head lights of the police vehicle, such tvpe o
cvidence has ahways been treated as weak picce of evidence hence
question of mistaken identity cannot be ruled oul. However, alter arrest
of the appellants, they were nol put into identification parade before any
learned  Magistrate, but the identification test was held belore the
Invesligation Officer, which has got no evidentiary value in the faw. In
this regard reference can be made Lo case of Mulinnnad Aanr (Supra),

wherein it has been observed by a Division Bench of this Court that:-

“ideadification parade should be exchistee wider the
superoision of the Magistrate whiclt would nichude
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the arrangements of dunomies ele. so as b aoond

possthilaty of false voplication of the accused "
12 Adverting to the submission of learned A PG thal names ol (he
appellants were disclosed by private witnesses, namely, Ali Gobar and
Muhammad Ameen in their statements recorded under Section 1ol
Cr.P.CL Suthice it to say that the evidence ol these wilhesses cannol be
taken into consideration as substantial picce of evidence; firstly for the
reason that according, to FLLR none of them was shown as wilhess o
associate of the police party at the time of alleged incident and secondly
that their 161 Cr.P.C statements were recorded after lapse of about 50
days without furnishing plausible explanation; as such these belated
stalements have also lost their sanctity. Furthermore, during trial onhy
PW Muhammad Ameen was examined but he implicated only one
accused while PW Al Gohar was not produced by the prosccution,
hence the presumption would be that he was not ready Lo support e
pmsc(uliun:‘asv. PW Muhammad Ameen did not take the name ol
appellant Gulab during his examination before trial Courle Tle m i

cross-examination has clearly stated that:-

“I had not disclosed the name of accused Colul iy,
161 Cr.P.C statement. | was not produced by 1he
Police for the purpose of wdentification of accised
Giilab before the Cowrt of Ciotl Judge and Jindiciu!
NMaeistrate.”
(&)
14. Morcover, these witnesses too, disclosed the source of identifving
the culprits as torchlight, which is a weak tvpe ol evidence 1t is settled
law that belated slatement of witness recorded under section 161 Cr.l”.C
is looked with serious suspicion. In this regard reference can be made o

case of Mudhantmad Khan (supra).

15. Furthermore, as per case of prosccution, P.W/driver 11
Mashooque Ali, who allegedly participated in the encountes and afie
arrest of the accused Gulab, this witness identified him in the polic

ockup during identificati barade he ¢ Investigatine Officer,
kup during identification parade held by the Investigating Ofl
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1 e
Bt when he coame into witness bo : I died ot l"f'll”f',.' 1he AP IETRL

youl '..l"’wl ”l:ll

“botlraccused present in Court are not sanw
accnsed who committed the offence of this case”

Since, PW Mashoogque Ali being eyewitness of the incident and il
of the Police party, did not identify the .u«uwrl/dplw'll;rnla in Courl, it

cast doubt upon the entire case of the prm«-rnlinn.

6. S0 far as recovery of pistol from possession of appellant Abd

Iatil and Kalashnikov rom appellant Gulab is concerned, it 15 <tated
the Tearned counsel at the bar that such recovery is not proved against
the appellants and those cases under Arms Ordinance already stor.d
ended into their acquittal. So far as the recovery of walky-talky froi
possession of appellant Gulab is concerned, suffice it to say that it is a
common thing, and can casily be arranged and foisted upon anvbod:
Furthermore thewalleged incident occurred on 26.2.2012, appellant Gul..
was arrested on 18.9.2012 and recovery was made on 21.9.2012 afic
about seven months of the incident and after three days of the arrest apd
it is also settled law that recovery is a corroborative picce of cviden

which by itself is not sufficient to convict the accused.

I7. In view of above discussion, we are of the firm view that i
prosecution could not produce trustworthy evidence at trial connecting

)

the appellants with the commission of offence and miserably failed to
prove its case against the appellants beyond shadow of doubt. It i, vee'l
settled law that for giving benefit of doubt to an accused, there necd no
be a number of circumstances but single circumstance creating, doubt in

a prudent mind about the guilt of accused is sufficient for acquittal. In

&g

this respect reference can also be made to case of Tarique Parecz oo 1y

Stafe (1995 SCMR-1345).

18, Resultantly, while extending the benefit of doubl o the
appellants, the appeals were allowed; impugned judgment ;as- o

the Tearned trial Court was sel aside and the appellants were acquittedd
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ol the charge by our short order dated 06.09.2016 and these are |

reasons of short order.,
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