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Present:
Mr. Justice Muhammad Shafi Siddiqui

Mr. Justice Mahmood A. Khan

C.P. No.D-5'107 of 2021

Attas Honda Ltd.
Versus

Pakistan & others

Atong with 95 other Petitions
(As per Annexure 'A' to this judgment)

F.
Date of Hearing:

Petitioners:

08.12.2021, 17 .12.2071 and 70.17.2021

IN THE HIGH COURT OF SINDH AT I(AMCI.II

Through lvlr. Hyder Ali Khan, advocate along

with Mr. Shaheer Roshan Shaikh, advocate,

Mr. Sami-ur-Rehman Khan, advocate, Mr.

Furqan Mushtaq, advocate and Mr. Hamza

Waheed, advocate, Mr. Ovais Ali Shah''

advocate along with Ms. Mariam Riaz,

advocate, Ms. Fizzah Bucha, advocate and

Mr. Umer llyas, advocate, Mr. ljaz Ahmed,

advocate, Qazi Umair Ali, advocate, Mr,

Anwar Kashif Mumtaz, advocate along with

Mr. Usman Alam, advocate and Mr. Ammar

Athar Saeed, advocate, Mr, lnzimam Sharif,

advocate, Mr. Jawaid Farooqi, advocate, Mr.

Hussain Ali Almani, advocate, Syed Mohsin

Ali, advr:cate, Mr. Amin Bandukda, advocate,

Mr. Naeem Suleman, advocate along with Mr'

Arshad Hussain, advocate, Mr, Muhammad

Salim lt4angrio, advocate, Ms, Lubna Pervez,

advocate, Mr. Abdul Rahim Lakhani,

advocate, Mr. Abdul Jabbar Mallah, advocate,

Mr. Atta Muhammad Qureshi, advocate, Mr.

Naveed Sultan, advocate, Syed Muhammad

Hassan Meerza, advocate, Mr. Saleem Altaf,

advocette, Ms. SYeda Abida Bukhari,

advocate, Mr. Darvesh K. Mandhan,

advocate, Mr. Manzar Bashir, advocate, Mr'

Waqas Asad Shaikh, advocate, Mr.

Muhammad Faheem, advocate, Mr.

Muhan'rmad Aleem, advocate, Mr. Taimur

Ahmed, advocate, Mr. Jehangir K. Agha'

advocate, Mr. Muhammad Faheem Bhayo'

advocate along with Mr. Muhammad Din Qazi,

Mr. Saleenr Altaf, advocate, Mr. Waseem

Shaikh, advocate, Mr, Muhammad Khalid,
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Respondents: Through Mr. Kafeel Ahmed Abbasi, DAG

along with Mr. Hussain Bohra, Assistant
Attorney General, Mr. Mr. Ameer Buksh Metlo,

advocate, along with Mr. Fayaz Ali Metlo,

advocate, Mr. lmran Ahmed Metlo, advocate
and Mr. Barkat Ali, advocate, Mr. lrfan Mir

Halepoto, advocate, Mr. Shahid Ali Qureshi,
advocate, Mr. Munawwar Ali Memon,

advocate, Mr. Ghulam Murtaza Korai,

advocate, Mr. Qaim Ali Memon, advocate, Mr.

Aatif Awan, advocate, Mr. Ali Tahir, advocate,
Syed Shafqat Ali Shah Masoomi, advocate for
FBR, Mr. Tauqir Ahmed, advocate for FBR,

Rana Sakhawat Ali, advocate for FBR, Mr.

Ayaz Sarurrar Jamali, advocate for FBR along
with Raja Love Kush, advocate, Mr. Akhtar
Hussain Jabbar, advocate, Mr. lqbal Hussain,

advocate, Mr. Muhammad Zubair Hashmi,

advocate, Mr. Taseer Ahmed, advocate, Mr.

lmran Ali Mithani, advocate, Mr. Shahnawaz
Memon, advocate, Mr. Muhammad Faisal
Qureshi, advocate, Muhammad Bilal Bhatti,

advocate, Mr. Ch. Mehmood Anwar, advocate,
Mr. lmtiaz Ali Solangi, advocate.

JUDGMENT
Muhammad Shafi Siddiqui, J.- Root cause of this bunch of petitions

is sectoral audit notices of FBR which triggered proceedings under

section 177 of lncome Tax Ordinance, 2001 (hereinafter referred to as

"Ordinance 2001") on issuance of notices by Commissioner, viotating

rights of petitioners, as claimed.

2. For the sake of brevity, arguments raised by petitioners' counset

have been summarized coltectivety without any disrespect to any of

them.

3. With their grievance of sectoral audit, counsels for petitioners

argued that under the scheme of Ordinance 2001, FBR has the power to

advocate, Mr. Muhammad Adeel Awan,

advocate, Mr. Manzar Hussain Memon,

advocate along with M/s Aamir Ali Shaikh and

lrfan Ali Shaikh, advocates, Mr. Hashmatullah
Aleem, advocate along with Mr. Aijaz Ahmed,

advocate, Mr. Kamran Arshad, advocate.
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setect a taxpayer for an audit under section 214c based on a random or

parametric batlot, whereas Commissioner has the power to setect a

person for an audit under section 177 alter apptying mind and providing

reasons for such setection, The counsel emphasized that powers under

the two provisions are independent. They argued that on numerous

occasions courts undisputedty hetd that powers of the commissioner to

setect a person for audit under section 177 are independent of the

powers of the FBR to setect a person for an audit under section z14c of

the Ordinance 2001 . The distinction is also apparent that in the tater,

the FBR may setect a taxpayer through a random or parametric battot

whereas in the former the Commissioner examines the contents of

return and form independent tegitimate reasons for scrutiny through

audit.

4. Mr. Metto, learned counsel appearing for respondents/

department, on the other hand, submitted that writ against such cause

i.e. audit woutd not tiel, Articte 199 coutd onty be enforced against

specific right2, which is being viotated and since ..audit deniat,, is not a

right of taxpayer, neither it (audit) takes away any of the taxpayer,s

right, therefore no writ is maintainabter. The audit is just procedurat

scrutiny and the remedies under statute coutd be exhausted at the

retevant time. He added that proceedings under section 117 are not

amenabte to writ jurisdictiona. He further argued that reasons prov.ided

by the Commissioner not necessarity found justiciable for taxpayer as

such discretion rests upon Commissioner and taxpayer,s intervention for

justiciabte reason is uncal.ted at this stage of catting documents to

conduct audit5.

!

' PLD 1991 SC 691 (Mohammad Baran v. Board of Revenue

; 1911 :9IlllIg.lc9yqri'ment of Khyber pakhtunkhah v. saeed-ur_Hasan)

" 191? tI9 2572 (/rlujahid Oit Refinery (pvt.) Ltd. v. Director t&t tntand Revenue)
.199? lI9 20 (Honda Fort (pvt.) Ltd. v. Commissioner of tncome Tax' 2016 PTD 2664 (pakistan petroteum Ltd. v. pakistany

L

t



4

)

u

5. Learned Deputy Attorney General Mr. Kafeet Ahmed Abbasi has

retied upon Section 213 and 214 of Ordinance 2001 and section 4 of FBR

Act 2007. He submitted that it is the Federal Board which may give

guidelines and poticies which are binding on the subordinate officiats of

the Board and the impugned directions of sectorat audit cannot be read

as usurping the independent rights and independence of the

Commissioner as avaitabte to him under section 177 of Ordinance 2001.

He retied upon the case of Etahi Cotton6.

6, The effective question arising out of these petitions is whether

the Commissioner can setect taxpayer for an audit under section 177 of

Ordinance 2001 on the directions of Federat Board of Revenue based on

sectoraI audit?

7, We have heard the tearned counset and perused materiat

avaitable on record and after thoughtfut consideration formed a view

about independence and independent provisions i.e. ,177 and 214C of the

Ordinance 2001 and our anatysis are discussed as under:

8. The question of independent powers of Board and Chairman under

sections 214c and 177 of ordinance 2001 came before different benches

and the most recent, which atso embarked upon sectora[ audit is of

lstamabad High Court in the case of pakistan TobaccoT.

9, Audit has atways remained a rnatter of concern for taxpayers and

at times genuinety and at times just to protong, drag and gain time,

proceedings were initiated by taxpayer chattenging their setection for

audit on different counts.

10. The audit is a highty time consuming and cumbersome exercise

and the legistature in its conscious approach has carved out different

mechanisms for achieving the end resutts. section 214c of the ordinance

6 1997 PTD 1555 retevant pages 1552 & 1654
'Judgment in Writ petition 272 of ?0Z1in the case of pakistan Tobacco
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2001 is now made to stand against section 177 in the current dispute.

For the purposes of understanding true spirits, Sections 177 and 7l4C of

ibid Ordinance 2001 are reproduced as under:-

lV. Audit.- (1) The Commissioner may call for any record
or documents including book of accounts mointained
under this Ordinance or ony other law for the time being
in force for conducting audit of the income tax affoirs of
the person ond where such record or documents hove been

kept on electronic dota, the person shall allow occess to
the Commissioner or the officer authorized by the
Commissioner for use of machine and software on which

such data is kept and the Commissioner or the officer may

hove occess to the required informotion ond dato ond duly
attested hard copies of such information or dato for the
purpose of investigotion and proceedings under this
Ordinance in respect of such person or any other person:

Provided that-
(o) the Commissioner moy, after recording reasons in

writing catl for record or documents including bools of
accounts of the toxpoyer; and

(b) the reosons sholl be communicoted to the taxpoyer
white colting record or documents including boo/rs of
accounts of the taxpoyer:

Provided further thot the Commissioner sholl not coll for
record or documents ol the taxpayer after expiry of six
yeors from the end of the tax year to which they relate.

(2) A|ter obtaining the record of o person under sub'
section (1) or where necessory record is not mointoined,
the Commissioner shall conduct on oudit of the income tox
offairs (including examinotion of occounts and records,

enquiry into expenditure, ossets and liobilities) of that
person or ony other person ond may coll for such other
information and documents as he may deem oppropriate.

.|

!.:.:.!-!

Section 214C

214C. Selection for audit by the Boord.- (1) The Board

may select persons or closses of persons for oudit of
lncome Tax offairs through computer ballot which moy be

random or porametric os the Boord may deem fit.
(1A) Notwithstanding anything contoined in this Ordinance
or ony other low, for the time being in force, the Boord

sholl keep the parameters confidentiol.

(2) Audit of lncome Tax offairs of persons selected under
sub-section (1) shall be conducted as per procedure given

in section 177 and oll the provisions of the Ordinonce,
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except the first proviso to sub-section (1) of section 177,

sholl apply occordi ngly.

(3) For the removol of doubt it is hereby declored thot
Board shall be deemed olwoys to hove hod the power to
select ony persons or closses of persons for audit of lncome
Tax offairs.

Explonation.- For the removol of doubt, it is declared thot
the powers of the Commissioner under section 177 are
independent of the powers of the Board under this section
and nothing contained in this section restricts the powers
of the Commissioner to call for the record or documents
including book ol accounts of a taxpoyer for oudit and to
conduct oudit under section 177."

11. A conscious and careful reading provides that these are

independent powers with independent schemes as enumerated

thereunder. The purpose of Section 714C is to ensure general

comptiance with the law by the taxpayers whereas Section 177 examines

the veracity of a specific taxpayer's return based on Commissioner's own

understanding and determination that the return requires such scrutiny

and examinations. lt is by now a settled law that the powers of the

Commissioner to setect a person for an audit under section 177 are

independent of the powers of FBR to select a person for an audit under

section 214C of the Ordinance 2001 . Though there is no cavil to such

proposition, the question being raised and answerabte is whether any

direction given by the Board, which may question the independence of

the Commissioner's role entrusted to him under section 177, coutd atso

be legitimized on the strength of Section 213, 214 and 2t4C of the

Ordinance 2001 and/or other provisions inctuding section 4 of FBR Act

2007.

12. Under section 177 Commissioner is required to appty his mind and

provide reasons for selection whereas under section 214C FBR may setect

a person through random parametric battot. lf a taxpayer is not setected

in batl.oting then it (FBR) cannot direct the commissioner to select a

taxpayer for an audit as this woutd defeat entire legistative scheme of

)
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separating the powers of the Commissioner and FBR in relation to audit

selection by directing the commissioner to select certain taxpayer for

audit. FBR in a situation of battot failure woutd be seeking to do

ind'irectly what it cannot do in the faced situation, by directty and

effectively taking over the powers of the Commissioner under section

17 as perhaps this predatory attitude is a bold attempt to usurp the

powers avaitabte section 177 which are in fact entrusted to the

Commissioner by statute, to be exercised without any inftuence or

coercion.

13. ln the present bunch of cases the notices impugned by the

petitioners though seem to have been issued under section 177(1) of

Ordinance 2001 but in fact have been issued pursuant to sectoral audit

setection letters issued by FBR to the Commissioner. The letters which

fotlowed the main letter of sectoral audit, then contain detailed

directions to 'its officers and set out strict timeline for setection and

completion of audit of the sectors which inctude refineries, oil

marketing companies, manufacturer/ importer of etectronic goods,

automobites, oil & Ghee, beverage and cement etc. The timeline

provided specific dates by which:

(i) taxpayers must be setected for audit;

(ii) audit reports must be issued;

(iii) show-cause notices must be issued;

(iv) assessment orders be passed and

(v) final report provided to the FBR. The audit notices were

issued to the petitioners for muttipte tax periods in

accordance with this timetine.

'14. The separation of powers of the Commissioner and the FBR has

been codified through exptanation provided to section 177. fhe

exptanation is read as under: -

Explanation.- For the removal of doubt, it is declared that
the powers ol the Commissioner under this section are
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independent of the powers of the Board under section
214C and nothing contained in section 214C restricts the
powers of the Commissioner to call for the record or
documents including book of accounts of a taxpoyer for
audit and to conduct audit under this section,"

15. Atthough substantially it clarifies further that 214C does not in

any manner restricts the powers of Commissioner to catl for record, but

it has to be its own independent catt and not under coercion of Section

214C of Ordinance 2001 . Under section 2'14C the FBR selects numerous

taxpayers for an audit each year in accordance with its audit poticy

which process ensures that taxpayers are generally complying with the

law whereas audit under section 177 served a different purpose which is

to examine veracity of a specific taxpayer's return based on

commissioner's togicat and mindfuI reasons.

16. ln the Pfizer's cases this Court discussed purpose of granting the

Commissioner powers under section 177 for setecting a person for audit.

Paragraph 6 of the judgment provides as under:-

"6. The power to impose tox vests in the State, A

taxpayer is accountable to the State for his incomes so

that the levioble tox con be collected. State has every
right to ensure that tax is properly calculated and poid,
This obligotion of o person to poy correct omount of tax
meons that o vested right has occrued to the State to
exomine the occount books of o toxpayer. Audit of
accounts is the most effective mode of determining the
correct liobility of tax. Right to conduct audit being
absolute, it is hard to imogine that such o right could be
left mainly to chance i.e. computer balloting or os and
when the Boord decides. The power of the Board to choose
persons for audit is o generol power which is in addition to
the power ol the Commissioner under Section 120(1A).
How then could we hold that when the Commissioner
wants to select a specific person to conduct audit, he does
not have the discretion to do so under any provision of the
lncome Tax Ordinance, 2001. lf the Commissioner is unable
to select o person to conduct audit under Section 120(1A)
then there would be no other provision in the lncome Tox
Ordinonce, zNl , which would facilitote the taxing

E 
20'16 PtD 1429 (?fizer Pakistan Ltd. v. Deputy Commissioner) Retevant pages 1435A to

f

14368
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authority to examine o tax return and if circumstances
suggest conduct person-specific oudit. lf we occept the
interpretation of petitioner's counsel then o person-
specific audit con never be possible even though o tax
return may be required by the taxing authority to be
scrutinized in detoil. lt moy be true thot lrequent audit of
the same person at times become a nuisonce for him but to
make such on effective tool to determine correct income
inoperative just because Section 214C exists connot be
accepted, The Commissioner then would never be able to
select a particulor person for conducting audit though
circumstonces may exist where such o decision has to be
token. This can never be the intention of the legislature.
Such on interpretation of Section 214C would moke the
provisions of Section 120(1A) utterly redundant. ln this
regard, following exomple can be quoted with considerable
odvantage. Example: llir. X, o businessmon is thought by
the tax outhorities to be involved in tax evosion. The
Commissioner serves notice on him. lAr, X takes the stond
thot he is running his business at o loss which claim is not
occepted. The Commissioner needs to audit his accounts in
order to oscertoin true income of lAr, X's business, lf the
Commissioner hod to depend on the computer bolloting or
on the decision of the Board under Section 214C to conduct
audit ond does not have discretion of his own under ony
provision of lncome Tax Ordinonce, znl to select o person

for oudit then lAr. Xs, account may never come under
scrutiny. lf the power to conduct audit under. Section 177
is made contingent upon only on Boord's decision exercised
under Section 214C then it means that lAr. X con lawfully
deny oudit of his account books unless his nome oppeors in
the selection mode by the Board, Such an interpretation of
Secfions 120(1A) and 214C would lead to disostrous
consequences. No provision ol lncome Tax Ordinonce, 2001
suggests that the power to select a person for oudit, only
vests with the Board of Revenue. Thus ofter examining the
provisions of Sections 120(1A), 122(5), 177 ond 214C of the
lncome Tax Ordinance, 2W1 , it clearly appears that the
law visualizes two distinct situations for conducting oudit,
The first is provided under Section IZO(1A) which, in our
view, is based on exercise of discretion on the part of the
Commissioner and the other is the power of the Board to
select persons or class of persons under Section 214C, We
are therefore of the view thot by invoking Section 120(lA)
ony person con be called upon by the Commissioner in his
discretion to submit occounts for audit if reasonable
grounds exist for doing so. Hence no cose for interference
under Article 199 is made out."

17. The example set out by this Court in the aforesaid case

estabtishes that the purpose of Section 177 is something more than

L<
I
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simpty ensuring generat comptiance of the taw by taxpayers and further

empowers checking the veracity of returns where Commissioner believes

that the return has not been properly fited or to check the instances of

tax evasion and tax fraud.

18, The purposive approach to exPress the intent of legistature white

exptaining Section 177 and 214C of Ordinance 2001 shoutd not be left

eroded as has been discussed in the cases of Dr. Tariq lqbate, Saif'ur-

Rehmanlo, Muhammad Nawaz Chandiot', Ditawar Hussainl2, Director

General FlA13.

19. The purposive interpretation of Section 177 requires the

commissioner to appty his mind to each taxpayer's individual case. lf he

decides to select a taxpayer for audit he must give mindfu[, legitimate

reasons that arises out from the record. lf there is no independent

apptication of mind in giving reasons to setect a taxpayer for an audit

under section 177 then the purpose of section 177 is not achieved and it

coutd not be said to be an exercise undertaken by the Commissioner

under section 177. Transparency must be ensured by Commissioner, The

authorities were vested with the powers to exercise their discretions and

it/they shoutd act in a way that the structured discretion shoutd be seen

to have been done in a transparent and fair manner to avoid abuse of

process as discussed in the case of Wateen Tetecomla.

20, We do not agree with the contention of Mr. Metto, retying on

lndus Sugarls and PPL (Supra) cases that even irrelevant and ittogical

reasoning for calling record to conduct audit woutd serve the purPose

and those ittogicat and irretevant reasons woutd count towards the

e 2Ot9 PLc (cS) 821 (Dr. Tariq lqbat v. Government of Khyber Pakhtunkhwa) retevant
page 825A
10 2018 SCMR 1885 (Saif-ur-Rehman v. Additionat District Judge) retevant page 18894
tt 2016 SCMR 875 (Muhammad Nawaz Chandio v. Muhammad lsmait Rahu) retevant page
886G
12 PLD 2016 SC 514 (Ditawar Hussain v. Province of Sindh) retevant page 525 to 530
13 2016 SCMR 447 (Director General FIA v. Kamran lqbat) retevant page 447 to 449C

" 2019 PTD 1030 (Wateen Tetecom Ltd. v. Sindh)
15 wP No.37213 of 2020 (lndus sugar Mitts Ltd. v. Federation of Pakistan)

=I



f.'

']

11

requirement of Section 177 to provide reasons, lf that principte is taken

to be correct then it woutd conctude the expression of providing reasons

as utterly redundant, which is perhaps not the intent of the legistature.

It woutd give a room to such officers to conduct roving and fishing

expedition which has always been ruled out in dispensation of justice'

Reasons shoutd have arisen out of the subject however these reasons, at

the same time, does not mean to be of taxpayer's tiking but shoutd make

a reference to the context by togic. Section 177 empowers commissioner

to catt record for conducting audit and First proviso to it cuts it in a way

that reasons are inevitabte to be fotlowed by audit. Second Proviso

further strengthened the stand that it must be communicated to the

taxpayer. lf that is the standing of reasons then its vatue cannot be

dituted by saying that it carries no weight even if ittogical and sensetess

reasons are provided. ln the case of Cettandgene Pharmaceuticalsl6

which is co-authored by the author of PPL, Bench observed that where

notice under section 177 provides sufficient reasoninq for setecting a

case for audit, the [aw then does not provide for any atternate course

for taxpayer. This interpretation woutd atso supports the above

understanding of reasons to be provided by Commissioner under section

177 of Ordinance 2001 . Our understanding of Section 177 is atso

supported by Attah Din's case17 in Para 16 where emphasis on furnishing

reasons was made and that it must be communicated to taxpayer.

21. Thus, under section 177 of the Ordinance 2001 the Commissioner

himsetf must appty his mind to a specific taxpayer's return and if he

decides to audit the taxpayer he must give reasons for his decision. Such

reasons must be tegitimate and mindfut queries that must chattenge the

taxpayer's returns as framed and fited. A Commissioner is atways

expected to give mindful reason and if itlogical reasons are considered as

'6 CP No.D'715 of 2018 Cettandgene Pharmaceuticats lnternational v. Federation of
Pakistan Para 4 and 5)
t'2018 

SCMR 1328 (Commissioner of lntand Revenue v. Attah Din Steet & Rotting Mitts)
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sufficient then perhaps there is no wisdom in submitting reasons at att' lt

coutd onty be an eyewash and woutd lack transparency. By providing

prior reasons before audit tegistature has provided transparency in the

process.

72. The judiciat review of such actions being unreasoned' itlogical and

unjustifiabte is an inevitabte requirement of [aw' To judiciatty review

such actions, the Courts must be abte to scrutinize the reasons based on

which the authority has acted. lt appears that the respondents are' in

essence, seeking to shietd themselves from any form of judicial review

of the reasoning to be assigned by the Commissioner white acting in

terms of Section 177 of the Ordinance 2OO1 . lf such actions are covered

as being arbitrary, mala fide and discriminatory, it is amenabte to

scrutiny.

23. Coming to the point under consideration, since there is no

independent apptication of mind in giving reasons for setection of the

petitioners, rather it is dependent on the directions of the FBR' it does

not demonstrate a transparent exercise of powers by the Commissioner

under section 177 of ordinance 2001 . lf the FBR can simpty direct the

commissioner to setect any taxpayer for audit then distinction between

Section 177 and 214C woutd cottapse and woutd make either of the two

redundant which principte cannot be apptied white interpreting the

independent provisions of a Statutel8.

24. The Commissioner woutd thus become an instrument of the FBR

which may act as a predator of the tegistative powers of the

Commissioner under section 177 to achieve its desired result' The

independence of the commissioner and the independent apptication of

mind woutd loose its transparency which would be against an

independent structured mechanism of Ordinance 2001 .

'8 PLD 2017 sc 71 8 (Pakistan Telecommunication Emptoyees Trust v' Pakistan)



]

25, The lstamabad High Court in the case of Pakistan Tobacco (Supra)

has atso struck down audit selection notices issued by the Commissioner

under section 177 which were atso issued on the basis of directions of

the FBR. Paragraph 25 and 27 of the same is reproduced as under: -

"25. What is clear from the scheme of the Ordinance of
2001 , os it now exists, is thot FBR hos independent power
to select toxpoyers for audit, which is not contingent upon
or correlated with the exercise of audit selection powers
by the Commissioner under section 177(1) ond vice versa.
Whot FBR cannot do is exercise its powers under sections
206, 213 ond 214 of the Ordinance of 2001 in a manner
that controls the exercise of discretionary power vested in
the Commissioner under section 177(1) ol the Ordinance of
2@1 . Section 206 endows FBR with powers to interpret
provisions of the Ordinonce ond issue circulars for such
purpose to provide guidance ond directions and such
directions are binding on tax authorities. But the power to
issue circulors in order to interpret provisions ol the
Ordinonce cannot be employed by FBR to direct the
Commissioner to exercise his discretionary outhority under
section 177(1) to produce certain consequences in relation
to individual taxpayers as deemed desiroble by the FBR,

Likewise, FBR can olso not exercise its outhority under
sections 213 ond 214 of the Ordinance of 2001 , under the
garb of providing guidance, by issuing directions to
Commissioners for purposes of section 177(1) in such
manner thot it controls or fetters the discretionory audit
selection authority vested in the Commissioner under
section 177(1). lt is settled law thot when the legislature
vests in o public authority the discretion to reach certoin
decision, it is for such outhority to exercise the power
vested by law on the basis ol relevont considerotions ond
not for ony other authority to usurp such power or control
the outcome of such discretionory authority, lt is a settled
principle of odministrotive law that discretion vested in an
outhority by law cannot be fettered and that the
discretion is to be exercised by the authority it is vested
in, in o just, fair and reasonable monner, and thot the
exercise of discretion for extroneous considerations
amounts to unlawlul exercise of such outhority, ln view of
the provisions of the Ordinance of 2001 , FBR is vested with
no authority or jurisdiction under section 206 to control
the discretion vested in the Commissioner under section
177(1) of the Ordinance of 2001 .

27. The issuonce of a circular by FBR in exercise of its
authority under section 206, as has admittedly been done
in relotion to Oil hlarketing Componies by letter doted
10.03.2021 , by directing the W.P No. 27212021 P o g e | 37

1

13
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Commissioner to initiate oudit of oil marketing companies
in exercise ol Commissioner's power under section 177(1)
is o breach of the provision of the Ordinonce of 2001. The
FBR would have been within its right to exercise its powers
under section 214C in the monner provided therein. But to
the extent that it could not exercise its powers under 214C
in o subjective monner identifying certain sectors within
which toxpoyers were to be audited, it could not force the
Commissioners to exercise their independent audit
selection powers under section 177(1) to ochieve such end.
It is a settled principle of law that whot cannot be done
directly cannot be done indirectly either, The exercise of
authority by the Commissioner in such manner is olso in
breach of the scheme of audit as enumeroted above. lt hos
already been explained that the purpose for which oudit
powers hove been vested in the FBR is different from the
purpose for which such powers hove been vested in the
Commissioner under section 177(1). The FBR could exercise
its audit powers on an objective bosis under Section 214C
in the manner prescribed, but could not force the hand of
the Commissioners to exercise their subjective powers
under section 177(1) to trigger the oudit of toxpoyers
effectively selected by the FBR. lt has been admitted that
notices to some petitioners who are oil marketing
companies were issued by the Commissioner under section
177(1) in view of the circular issued by the FBR. The
exercise of outhority by the Commissioner in such menner
is bosed on on extroneous considerotion not contemploted
by section 177(1). The foct that the Commissioner, in
compliance with the direction of FBR, selected certain
taxpayers for audit and then documented reosons for
purposes of section 177(1) establishes that such toxpayers
were not W.P No. 2n12021 P o g e I j8 selected ofter
independent opplicotion ol mind by the Commissioner for
reasons thot con be deemed reosonable for purposes of
section 177(1). ln view ol the oforesaid, the oudit
selection notices issued under section 177(1) in compliance
with the circulars issued by FBR under section 206 are
found to be bosed on on extraneous consideration, ond
such exercise of discretion controlled and directed by the
FBR suffers from legal infirmity."

26. Simitarty in case of Wazir Ati lndustriesle white deating with

section 25 of the Sates Tax Act, '1990 and sections 45 and 46 of FederaL

Excise Act, 2005 set aside audit selection notices in pursuance of the

same sectora[ audit setection letters in the fottowing terms:-

-)

1e Judgment in CP No.4729 of 2021 in the case of Wazir Ati lndustries Ltd. v. Federation
of Pakistan.
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"39. ...1f such directions are given by the FBR to the
Commissioner to select o taxpoyer or a sector for 20 on

oudit under section 25 then the two provisions would the
collapse and would render either of them redundant ond
inefficacious.

40. Thus, while the Commissioner opplied mind ond
provide reasons for selection, the loter scheme of FBR

under section 728 enables it to select o toxpayer through
rondom and parometric balloting based on the
development ol a softwore which takes over the tosk of a
commissioner.

41. Under the scheme of Sales Tax Act, 1990 o simple
letter olone by the Board connot form a yordstick to
purposely tresposs the independent jurisdiction of the
Commissioner which moy be a debatoble issue in the cose

of lncome Tax Ordinance, 2001. For the purposes of
present issues originating from Sales Tax Act, 1990 and
Federal Excise Act,2N5, it is usurpation of independence
of Commissioner, Proceedings under section 25 depend on
the discretion regulated under the law, which is directed
to be exercised by the Boord and the manner in which it is

to be accomplished. lf it trespasses the independence ond
discretionory rights of the Commissioner based on on
independent scheme such as Section 25 then it amounts to
invading the independent powers,

42. ln the present case FBR hos issued circulars containing
detailed directions to its officers with strict timeline for
selection and completion of audit of all sectors mentioned
therein which includes oil refineries, oil marketing
companies, troders of electronics, outomobiles,
manufacturers of beveroges etc, The timeline provided by
the FBR was specified in the sense that:

i) Taxpoyer must be selected for oudit;

ii) Audit report must be issued;

iii) Show-couse notice must be issued;

iv) Assessment order must be passed; ond

v) Final report be provided to the FBR 21

Consequently in pursuance of above directions oudit
notices were issued to the petitioners for multiple tax
years in occordonce with these timelines.

43. This is the reason that sample notices for all the
sectors have been reproduced above in order to
demonstrate thot it is on outomotic selection ond in some
coses even notices calling for documentslrecord under
subsection (1) of Section 25 under automotic audit
selection, The pending petitions could be concludedl
decided on this count olone. Perusal of these circulars ond
timing of the oudit selection leove no doubt thot entire
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exercise by the Commissioner is being carried out at the
behest and on directions of the FBR ond will eventuolly (os

could be seen) result in demand being creoted ogainst the
petitioners and we feel FBR itseff is responsible for this
foul play.

44. ....

45, Thus, on the basis of above discussion petitions are
ollowed, impugned notices are quoshed and High Court
Appeols filed by the department merits no consideration
and ore accordingly dismissed,"

27. As far as Sections 213 and 214 of the Ordinance 2001 are

concerned, it provides that white being within their respective spheres

FBR may "in the course of proceedings under this Ordinance" may

provide guidetines to the Commissioner or any taxation officer and they

may be assisted, guided or instructed by any income tax authority to

whom he is subordinate or any other person authorized in this regard by

the Board. This does not mean that the rote of Section 214C may atso be

entrusted to commissioner indirectty white issuing guidetines for

proceedings under this Ordinance. Two independent proceedings under

the Ordinance cannot be merged on the proposed interpretation of

213/214 of Ordinance 2001. The proceedings under the Ordinance woutd

mean independent proceedings under 177 and 214C, White interpreting

Section 213 and 214 of the Ordinance 2001 fottowing orders/directions in

terms of 213 and 214 does not mean that Board woutd trespass or

transgress the statutory timits of the authorities as defined under the

Ordinance 2001 .

28. ln retation to Section 4 of FBR Acl 2007, as raised by Mr. Abbasi,

tearned Deputy Attorney Generat, Section '177(ZA ) of Ordinance 2001 is

not concerned with the sectoral audit. lt merety states that where a

taxpayer has been setected for an audit under section 177 but has not

provided aLt the information required by the tax authorities or a

sufficient explanation regarding defects in the record, the Commissioner

shatl determine taxabte income on the basis of sectoral benchmark

t



\

17

ratios prescribed by the FBR. Phrase "Sectoral Benchmark Ratio" has

been defined in the explanation of Section 177(2AA) in the fottowing

terms:

" Explonotion, -The expression " sectorol benchmork ratios"
meons standard business sector rotios notified by the
Board on the bosis of comporotive coses and includes
financial rotios, production ratios, gross profit ratio, net
profit ratio, recovery rotio, wostage rotio and such other
ratios in respect of such sectors as may be prescribed."

29. SectoraI benchmark ratios are therefore figures for various

business metrics that must be used by the Commissioner to determine

taxabte income for a taxpayer where a taxpayer has been tawfutty

selected for audit but is unabte to provide the retevant information,

sufficient explanation for the record. Sectoral benchmark ratio does not

concern with sectoral audit selection. lt onty empowers the

Commissioner on an event when a taxpayer has failed to furnish record

or documents inctuding books of accounts or has furnished incomptete

record or books of accounts or is unabte to provide sufficient exptanation

regarding defect in retation to the documents or books of accounts on

the basis of an independent procedure of Section 177 of Ordinance 2001 .

It is at this stage when the guidelines of sectoral benchmark ratios, as

prescribed by the Board, coutd be adhered to.

30. The insistence of the respondents' counsel for the dismissat of

these petitions on the ratio of Attah Din's case (Supra) is atso

misconstrued as the observations therein cannot be read in isolation.

The ratio of the Attah Din's case was process of battoting from amongst

pool of taxpayers objectivety determined by Board whereas in the

instant case sectoral audit was desired by Board through Commissioner.

Hon'bte Supreme Court at page 1337 paragraph 12 of the aforesaid

judgment clearty hetd that the petitioners therein faited to show that

the setection was arbitrary, mala fide or discriminatory. The implication

)
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being that if any of these facts exist then such actions are amenable.

The present petitions are based entire[y on the fact that the setection

for the audit is arbitrary, mata fide, discriminatory and predatory in

nature as FBR trespassed beyond the statutory timits of Section 2'14-C

directing the commissioner to conduct sector-wise audit, which is not

permitted under the [aw, as discussed above.

31. Upshot of the above discussion is that the petitions categorized

sector-wise as per attached list (Annexure-A) are attowed on the

concIusion.

Dated: 18.02.2022 udgeh
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5,No

A\N EXU RE-A
I.-IS1 OF CASES SEC'IOR WISE ATTACHED WTTH

Const' P. 510712021

AUTO INDUSTRY

Con5t. P.4510/202

i Const. P.4511/202

onst. P.4513/2021

Const. P.4514/2021

A&Z Agro lnd. Pvt Ltd VS Fed. of Pakistan & Ors

Auto lndustrY

Auto lndustry

Auto lndustry

lrt"lIr'11---
Auto lndustry

Auto lndustry

Ghee and Cooking Oil

chee and Cooking Oil

Ghee and Cooking Oil

Ghee and CookinE Oil

6hee and Cooking Oil

Ghee and Cooking Oil

Ghee and Cooking Oil

Ghee and Cooking Oil

Ghee and Cooking Oil

Const. P.3316/2021 M/s Fuso Master Motor (Pvt) Ltd VS Fed. of Pakistan and Others

Const. P.3378/2021 Lucky Motor Corp Ltd VS Fed. of Pakistan and Others

.l

Const. P.3482/20 Master Changan Motors Ltd VS Fed of Pakistan and Others

M/s Eif1el lnd Ltd VS FBR and Othersnst. P.3539/2021

sl2o2\ Fuso Master Motors (Pvt) Ltd V5 Fed of Pakistan and OthersConst. P.370I ---I Const. P.375 Al-Haj Faw Motors Pvt Ltd VS Fed. of Pakistan and others;/,;-f
7 Const. P.3791/2021

cunst. P. 4089/2021 I M/s Sara Automobiles lnd vS Fed. of Pakistan and others

Automobile Corp of Pakistan VS Fed of Pakistan and Others

L
nst. P.4986/2021 M/s N.l Auto lnd (Pvt)Ltd vS FBR and Others

I const. P.5o5o/2021
M/S Raazy Motor lndustries (Pvt) Ltd vS Fede.ation of Pakistan &

Auto lndustry
others

Const. P.5107/2021 Atlas Honda Ltd VS Pakistan and Others

12
t-
i Const. P. s231l2021 lv1/s D.S Motor (Pvt) Ltd VS Fed, of Pakistan and Others

M/s Memon Motor (Pvt) Ltd vs FBR and Others
| -f-

i-1

l4

r5

I6
i-
t-

I rr

2U

Const. P .527'l /202tl-.
C,)nst. P.5403/2021

-+
lndus Motor Co. Ltd VS Pakistan and Others

Const. P.5591/2021

C""* r SSSZ/2OZr-f

Exide Pakistan Ltd VS Fed. of Pakistan and Others

Exrde Pakistan Ltd vS Fed. of Pakistan and Others

Master Motors Corp VS Fed. of Pakistan and Othersr, l Consr. P.6080,/2021

Const. P 6487/2021 M/S Hino Pak Motors Ltd VS Federation of Pakistan & others Auto lndustry

Auto lndustryConst. P.6648/2021

i':---l:g:L:::ry1
)2 Cotist. P.4506/2021

nst. P.6968/2021 tndus Motor Co. Ltd VS Pakistan & ors

Dawwoo Pak Motors VS Fed. of Pakistan and Others

GHEE AND COOI(ING OIt

M/s w.R Edible Oil Refine.y vS Fed, of Pakistan & Ors

t st. P.4981/2021 Farooq Oil lnd (Pvt) Ltd V5 FBR and Others

Dalda Food Ltd VS Fed, of Pakistan and Others

Const. P.4393/2021 Wazir Ali lnd vS Fed. of Pakistan and Others

oil Processors & Refiners Pvt Ltd VS Fed. of Pakistan and Others

onst. P.4395 Ahmed Oil lnd (Pvt) Ltd V5 Fed. of Pakistan and Others Ghee and Cooking Oil

Palm zone (Pvt) ttd Vs Fed. of Pakistan & Ors Ghee and Cooking Oil

hmed Vegetable oil & Ghee Mills VS Fed, of Pakistan & Ors Ghee and CookinE Oil

Ahmed Vegetable oil & Ghee Mills vS Fed. of Pakistan & ors Ghee and cooking Oil

,fi
I28 | Coost. P.4508/2021

30

J1

Const. P. 4509/2021 rA

,l
.T

i37

P8

.1.1

'1u

+l

orsL P. 451212021, Mapak edible oils Pvt Ltd VS Fed. of Pakistan & Ors

Pa
+-'
lsh

kagro Oil Mills (Pvt) Ltd vS Fed. of Pakisran & ors

Ghee and Cooking Oil

M/s Paracha Textile Mills Ltd VS Fed of Pakistan and others Ghee and Cooking Oil
ujabad Agro lnd. Pvt Ltd VS Fed. of Pakistan & Ors

)1. Const, P, 4542/2027 M/s Paracha Textile Mills VS ted. of Pakistan and Others

Const, P.4658/2021 Season Edible OiIVS Fed. of Pakistan & or5

Const. P.4541/2021

Const. P.4661/2021

Const P. 4662/2021

Const. P.4659/2021 M.A Oil Pvt Ltd VS Fed. of Pakisan & Ors

Abdull Oil lnd. VS Fed. of Pakistan & Ors

Taqwa Oil lnd. VS Fed. of Pakistan & Ors

onst. P.4663/2021

Hitech Oil & Ghee Mills Pvt Ltd VS Fed. of Pakistan & ors

M/s M,H Qasim lnd. VS Fed. of Pakistan & Ors

I Cot\st. P. 4757 /2021 ,l
ln

ardhan Oil lnd (P!t) Ltd V

& Atmosp

5 Fed. of Pakistan and Others

here Gases Pvt Ltd VS Fed. of Pakistan
Const. P.4843/2021

gro Processors

const. P. 4982/2021
!!.q!tgq--
Farooq Oillnd (Pvt) Ltd vs FBR and others

Auto lndustry

Auto lndustry

Auto lndustry

Auto lndustry

Auto lndustrY

Auto lndustry

Auto lndustry

Auto IndustrY

Auto lndustry

Auto lndustry

Auto lndustry

Auto lndustrY

Ghee and Cooking Oil

Ghee and Cooking Oil

Ghee and Cooking Oil

Ghee and Cooking Oil

chee and Cooking Oil

I
I !" ":,:Pr1?8j491i,f.1,ooq(?, 

il 
" 

d (Pvt) Ltd vs FBR and Others Ghee and Cooking Oil

Atlas Honda Ltd VS Pakistan and Others

Can1t. P, 4392/20?L

Const. P.4394/2021

Ghee and Cooking Oil

41

6hee and Cooking Oil

l9

t

SectorCase No Case Title

Afzal Motors Plt Ltd VS Fed, of Pakistan and Others

Ghee and Cooking Oil

Const. P.4560/2021
6hee and Cooking Oil
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Con5t. P.4984/2021 I Farooq oillnd (Pvt) Ltd v5 FBR and others.41

49

50

51

5?

5l
+tc
lc

48 Const. P.5088/2021

Const. P.5843/2021 Mezan Eidble Oil (Pvt) Ltd V5 Fed. of Pakistan and Others

Const. P.6083/2021 western lnd VS Fed. of Pakistan and Others

st. P. 60a4/2027 oilworld (Pvt) ttd vs Fed. of Pakistan and others Ghee and Cooking Oil

onst. P.6333/2021

onst. P.6375/2021 M/s Paracha Textile Mills VS Fed, of Pakistan and Others

M/s Pakistan Oil Mills Pvt Ltd VS Fed. of Pakistan and others

lM/s Pakistan Oil Mills Pvt Ltd VS Fed. ot Pakistan and Others

M/s Pakistan oil Miils Pvt Ltd vs Fed. of Pakistan and others Ghee and Cooking Oil

onst. P.6430/20215:

55

56

Const. P.6431/2021

t
i51

i58

Const. P.6434/2021 M/s Ali Danyal lndustries (Pvt) Ltd VS Fed of Pakistan and Others

Const, P,6435/2021 M/s Ali Danyal lndustries (Pvt) Ltd VS Fed. of Pakistan and Others

Const. P.6436/2021

Const. P.6593/2021 AlMujtaba Oil & Ghee Ind Pvt Ltd Vs Fed. of Pakistan and others

M/s Zainab Cookingg lMills Pvt Ltd VS Fed of Pakistan and Others

Const. P.672212021

159
F-

60

M/s Al-Noor Oil Extraction Plant Pvt Ltd VS Fed. of Pakistan an
Ghee and Cooking Oild

Habib Oil Mills Pvt Ltd VS Fed. ot Pakistan and Others 6hee and Cooking Oil

Ghee and Cooking Ojl

6hee and Cooking Oil

Ghee and cooking OilM/s Pacific Oil Mills Pvt Ltd VS Fed. of Pakitsan and Others

Ghee and cooking Oil

Ghee add Cooking Oil

Ghee and cooking Oil

Ghee and cooking Oil

M/s Ali Danyal lndustries (Pvt) Ltd VS Fed. of Pakistan and Others

Ghee and Cooking Oil

Ghee and Cooking Oil

Ghee and Cooking Oil(
I
t

Coost. P. 6723/202! M/s zainab Cooking Oil Mills Pvt Ltd VS Fed. of Pakistan and Others Ghee and Cooking Oil

Al Noor Agro Oil Pvt Ltd VS tBR and Others

Ghee and Cooking Oilo st.P.674112021.

66 i Const. P.7094/2021

Const. P. 6746/202!

Const. P.4402120

Ghee and Cooking Oil

Beverages

Mujahid Oil Refinery ttd v5 Fed. of Pakistan and Othere

SEVERAGES

akistan Beverages Ltd vS Fed. of Pakistan and Cthers

Pakola Products lnd vS ted. of Pakistan and Others

67

68

1o
L.

I
-l

,:l F"tit"* sara"But Ltd vs ted. ot Pakistan and others

Const. P.4810/2021 Pakola Products Ltd V5 Fed. of Pakistan and Others

Const. P . 4844120?l Popular Food lnd VS Fed, of Pakistan and Others

f-c-* P. 4845/2A2t Popular Juice lnd (Pvt) Ltd VS Fed. of Pakistan and Others

Const. P.4846/2021 Mehran Bottlers (pvt) Ltd vS Fed. of Pakistan and Others

Const. P.4896/2021 Sukkur Beverages Ltd VS Fed. of Pakistan and Others

De Aar water Beverages Pvt Ltd VS FBR and Orhers

CoIsLP. 4404/2021

Const. P.4809/2021

t

71-

l

/5 Const. P.5730/2021

rb I Consr. P.7l72l2OZL M/s lttefaq Foods (Pvt) Ltd VS Fed. of Pakistan and Others

CEMENT

Const.P.2457/2027 FECIO Cement Ltd VS FBR and Others

Const. P.2704/2021 Power Cement Ltd VS FBR & Ors

Dadabhoy cement lndustries Ltd vs Fed of Pakistan & others

OIL MAR(ETING COMPANIES/REFINERIES

Const. P. 2490/2021 | Sh"ll p.kir,un Ltd VS Paklstan and Others

Shell Pakistan Ltd VS Pakistan and Others

Const, P.2550/2021 PSO Co. Ltd VS Fed. of Pakistan and Others

Cement

l
f Co st.P.3273/202t 

I

80

81

82

83

lsa
Const. P. 2561/2021

PSO Co. Ltd VS Fed. of Pakistan and others

const. P .2563/2021 PSO Co. Ltd VS Fed. of Pakistan and Others

PSO Co. Ltd VS Fed, of Pakistan & Ors

Oil Marketing ComPanies

Oil Marketing ComPanies

Beverages

Beverages

Beverages

Beverages

Beverages

Eeverages

Beverages

Beverage5

Cement

Cement

Oil Marketing ComPanies

Oil Marketing ComPanies

Marketing ComPanies

Oil Marketing ComPanies

l
Const, P.2584/2021 Shell Pakistan Ltd vS Pakistan and Others

Shell Pakistan Ltd vs Pakistan and others

Const. P. 2597/2A21 fr*.a Energy Pakistan (Pvt) Ltd VS Pakistan & Others

Const, P.2598/2021 8e Enger8y Limited VS Pakistan & Others

oil MarketinB ComPanies

Oil Marketiog ComPanies

Oil Refinery

!i
!
92 Cotsl. P.2781/2021

Const. P.2599/2021 Byco Petroleum Pakistan Ltd VS Pakistan & Others

Hascol Petroleum Ltd VS Fed. of Pakistan and Others

'93

;ro -11..*
Ccnst. P. 2371/2021

P.2312/2021 National Refinery Ltd VS Pakistan and Others

95 const. P.2586/2021

Oil Marketing ComPanies

Oil Marketing ComPanies

Oil Marketing ComPanies

Oil Refinery

96 Const. P,2626/2021 Pakistan Refinery Ltd VS Fed. of Pakistan and Others Oil Refinery

t'

Consl. P.6432/2021

61 const. P. 672U2027

72

Const. P.2491/2021

85

rl6

39

const. P.2564/2021

Const. P.2585/2021

Ghee and Cooking Oil

L

Ghee and cooking oil

Ghee and Cooking oil

Others

Al Noor Agro Oil Pvt Ltd VS FBR and Others

Beverages

Oil Marketing ComPanies

PSO Co. Ltd VS Fed. of Pakistan and Others

Const. P . 256212027

Oil Marketing ComPanies

Oil RefineryNational Refinery Ltd vS Pakistan and Others

L

National Refinery Ltd V5 Pakistan and Others


